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A BILL
To
Consol i date and anmend the law relating to financial products, the
securities and futures market and the securities and futures
i ndustry, theregul ation of activities and other matters connect ed
wi th financial products, the securities and futures market and t he
securities and futures industry, the protection of investors, and

other matters i ncidental thereto or connected therewith, and for

connect ed pur poses.

Enacted by the Legislative Council

PART |

PRELI M NARY

1. Short title and commencenent

(1) This Odinance nmay be cited as the Securities and Futures
Or di nance.

(2) This Odinance shall conme into operation on a day to be

appoi nted by the Secretary for Financial Services by notice published

in the Gazette.

2. Interpretation

(1) Schedule 1 contains interpretation provisions which apply to

this Ordinance in accordance with the terns thereof.
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(2) Individual Parts and provisions of this Odinance contain

i nterpretation provisions which have applicationinaccordance wththe
ternms thereof.

(3) The Comm ssion may, by notice publishedinthe Gazette, anend

Parts 2, 3 and 4 of Schedul e 1.

PART ||

SECURI TI ES AND FUTURES COW SSI ON

Division 1 - The Conm ssi on

3. Securities and Futures Commi ssion

(1) Notw thstanding the repeal of the Securities and Fut ures
Commi ssi on Ordi nance (Cap. 24) under section 382, the body established
by section 3 of that Ordi nance as the Securities and Futures Comm ssi on
shal |l continue in existence inthat name as a body corporate with power
to sue and be sued in that nane.

(2) Subject to the provisions of this Ordi nance, the corporate
identity of the Comm ssion, and the rights, privileges, powers,
obligations andliabilities of the Comm ssion and of othersinrelation
to the Comm ssion, are not affected by the repeal of the Securities and
Fut ures Comm ssion Ordi nance (Cap. 24) under section 382, and any
reference to t he Comm ssi on (whet her by reference to the Securities and
Fut ures Conmm ssi on Ordi nance (Cap. 24) or otherwi se) in any Ordi nance
or any instrunment, record or docunent, or in or for the purposes of any
proceedi ngs, agreenent or arrangenent (whether inwiting or not) shall

be construed accordingly.
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(3) The receipts of the Conmmi ssion are not subject to taxation

under the Inland Revenue O di nance (Cap. 112).

(4) Part

1 of Schedule 2 contains provisions relating to the

constitution and proceedi ngs of and other matters relating to the

Conmi ssi on.

4. Regul at ory obj ectives of Comm ssion

The regul atory objectives of the Conm ssion are —

(a)

(b)

(c)

(d)

(e)

()

to maintain and pronote the fairness, efficiency,
conpetitiveness, transparency and orderliness of the
securities and futures industry;

to pronote the understanding by the public of the
operation and functioni ng of the securities and futures
i ndustry;

to secure the appropriate degree of protection for
nmenbers of the public investingin or holding financial
products;

to mnimze crime and m sconduct in the securities and
futures industry;

to reduce systemc risks in the securities and futures
i ndustry; and

to assist the Financial Secretary in maintaining the
financial stability of Hong Kong by taking appropriate
steps in relation to the securities and futures

i ndustry.
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5. Functi ons and powers of Conm ssion

(1) The functions of the Comm ssion are to, so far as reasonably

practicable —

(a)

(b)

(¢)

(d)

take such steps as it considers appropriate to nmaintain
and pronote the fairness, efficiency, conpetitiveness,
transparency and orderliness of the securities and
futures industry;

supervi se, nonitor and regul ate —

(i) the activities carried on by recogni zed
exchange conpani es, recogni zed clearing
houses, recogni zed exchange controllers or
recogni zed i nvest or conpensati on conpani es,
or by persons carrying on activities
regul ated by the Comm ssi on under any of the
rel evant provisions, other than exenpt
persons; and

(i) such of the activities carried on by exenpt
persons as are regul ated by the Conmm ssion
under any of the rel evant provisions;

pronote and devel op an appropriate degree of self-
regulation in the securities and futures industry;
pronote, encourage and enforce the proper conduct,
conpetence and integrity of persons carrying on
activities regul ated by t he Conm ssi on under any of the

rel evant provisions in the conduct of such activities;



(e)

(f)

(9)

(h)

(J)

(k)

(1)
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encour age t he provi si on of sound, bal anced and i nf or ned
advi ce regardi ng transactions or activities relatedto
fi nanci al products;
take such steps as it considers appropriate to ensure
that the relevant provisions are conplied with;
pronote and nmai ntain confidence in the securities and
futures industry in such manner as it considers
appropriate, i ncluding by the exerciseof its discretion
to disclose to the public any matter relating or
i ncidental to the performance of any of its functions;
co-operate with and provi de assistance to regul atory
authorities or organizations, whether formed or
establi shed in Hong Kong or el sewhere;
pronote the understanding by the public of the
securities and futures industry and of the benefits,
risks and liabilities associated with investing in
financi al products;
encourage the publictoappreciatetherel ative benefits
of investing in financial products through persons
carryingon activities regul ated by t he Conm ssi on under
any of the relevant provisions;
pronote the understanding by the public of the
i nportance of making infornmed decisions regarding
transactions or activities related to financia
products and of taking responsibility therefor;
secure the appropri ate degree of protection for nenbers

of the public investing in or holding financial
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(n)

(o)

(p)

(a)
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products, having regardtotheir degree of understandi ng
and expertise in respect of investing in or hol ding
fi nanci al products;
pronote, encourage and enforce -

(i) the adoption of appropriateinternal controls
and ri sk managenent systens by persons
carrying on activities regulated by the
Conmm ssi on under any of the rel evant
provi si ons, other than exenpt persons; and

(i) t he adopti on of appropriateinternal controls

and ri sk managenent systens by exenpt persons
i nthe conduct of activities regul ated by the
Commi ssi on under any of the rel evant
provi si ons;

suppress il legal, dishonourable and i nproper practices

in the securities and futures industry;

take appropriate stepsinrelationtothe securities and

futures industry further to the requirenent of the

Fi nanci al Secretary for the purpose of providing

assistance in maintaining the financial stability of

Hong Kong;

recommend refornms of the lawrelating to the securities

and futures industry;

advi se the Financial Secretary on matters relating to

the securities and futures i ndustry and provide hi mwi th

such information in relation thereto as it considers

appropri ate; and
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(r) performfunctions conferred or i nposed onit by or under
this or any other O dinance.

(2) Subsection (1)(c) doesnot limt or otherw se af fect any ot her
function of the Conm ssion.

(3) The Conmission, inperformnganyof itsfunctionsinrelation
to any authorized financial institution as an exenpt person, nmay rely,
in whole or in part, on the supervision of such authorized financi al
institution by the Monetary Authority.

(4) The Commi ssion has the power to do such things as it considers
necessary in connection with, or reasonably incidental to, the
performance of its functions and, without Iimting the generality of
the foregoing, my -

(a) acquire, hold and di spose of property of any
descri ption;

(b) nmake contracts or other agreenents;

(c) receive and expend noneys;

(d) with the approval of the Financial Secretary, borrow
noney on security or other conditions;

(e) publish or otherwi se nmake avail able materials, however
descri bed, indicating to persons who are, or who carry
on activities, regul ated by the Conm ssi on under any of
the rel evant provisions and, where the Comm ssion
consi ders appropriate, any ot her persons the manner in
whi ch, in the absence of any particul ar consideration
or circunstance, the Conm ssi on proposes to performany

of its functions; and
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6. Gener al

(1)
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publ i sh or ot herw se make avail abl e materi als, however
described, indicating to the public any matter rel ating
or incidental tothe perfornmance of any of the functions

of the Conm ssi on.

duti es of Comm ssi on

In performngits functions, the Conm ssion shall, so far as

reasonably practicable, act in a way which -

(2)

functi ons,

(a)
(b)

is conpatible with its regulatory objectives; and
it considers nost appropriate for the purpose of neeting

t hose objecti ves.

In pursuing its regulatory objectives and performng its

t he Conm ssion shall have regard to -

(a)

(b)

(c)

the international character of the securities and
futuresindustry andthe desirability of maintainingthe
status of Hong Kong as a conpetitive international
financial centre;

the desirability of facilitating innovation in
connection with financial products and with activities
regul ated by the Comm ssion under any of the rel evant
provi si ons;

the principle that conpetition anbng persons carrying
on activities regul ated by the Comm ssi on under any of
the rel evant provisions should not be inpeded

unnecessarily;



Page 9
(d) the inportance of actingin atransparent manner, havi ng
regard to its obligations of preserving secrecy and
confidentiality;

(e) the need to nake efficient use of its resources.

7. Advi sory Conmittee

(1) There shall be an Advisory Conm ttee to advi se t he Comm ssi on
on matters of policy regarding any of its regul atory objectives and
functions.

(2) The Advisory Commtteeis constitutedinaccordance wth Part
1 of Schedul e 2 and shall conduct its business in accordance with that
Schedul e.

(3) The Advisory Comm ttee shall neet at | east once every 3 nont hs
to advise the Conmm ssion.

(4) The Comm ssion may request the Advisory Cormittee to advise

it on mtters of policy regarding any of its regul atory objectives and

functi ons.

8. Commi ssion nmay establish conmttees
(1) The Comm ssion may establish -
(a) standing committees; and
(b) special conmttees.
(2) The Commission may refer a matter to a committee established
under this section for consideration, inquiry or managenent.
(3) The Conmi ssion nay appoint a person to be a nenber of a

comm ttee, whether or not the person is an executive director or a
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non- executive director of the Comm ssion, and nay appoi nt a nmenber of

the commttee to be the chairman of the conmttee.

(4)

A reference of a matter to a commttee under subsection (2)

does not prevent the Conm ssion fromperformng any of its functions.

(5)

(6)

(7)

The Conmi ssion may -

(a)

(b)

W thdraw a reference under subsection (2) froma
comm ttee;
revoke an appoi ntnment of a nenber or chairnman of a

comm ttee under subsection (3).

A commttee -

(a)

(b)

(c)

may el ect one of its nmenbers —
(i) tobeits chairmanif a chairman has not been
appoi nted by t he Conm ssi on under subsecti on
(3); or
(i) to act as its chairman during a period when
a chai rman appoi nted by t he Comm ssi on under
subsection (3) is unable to act due to
i1l ness, absence fromHong Kong or any ot her
cause;
may, subject to this Ordinance, regulate its own
procedure and busi ness; and
i s subject toandshall act i naccordancew thdirections
given to it by the Comm ssion for the purposes of this

subsecti on.

A commttee shall neet when and where the chairman of the

comm ttee determ nes, subject to any procedure fixed by the commttee
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and any di recti on gi ven by t he Comm ssi on under or pursuant to subsection

(6).

9. Staff of Conmm ssion

(1) The Conmm ssion may enpl oy persons for such renuneration and
al | owances, and on such other terns and conditions, as the Comm ssion
det er m nes.

(2) The Comm ssion may provide and mai ntain schenes (whether
contributory or not) for the paynment of retirenment benefits, gratuities
or other allowances to its enployees and their dependants.

(3) The Conmi ssion may engage consul tants, agents and advisers

to assist it in the performance of its functions.

10. Del egation and sub-del egati on of
Conmmi ssion's functions

(1) Subject to subsection (2), the Comm ssion may del egate any
of its functions to -
(a) an executive director of the Conmm ssion;
(b) a non-executive director of the Conm ssion;
(c) a conmttee established under section 8; or
(d) an enpl oyee of the Comm ssion, whether by reference to
his name or to the office held by him
(2) No delegation shall be made under subsection (1) in
respect of -
(a) the power of the Comm ssion to del egate under this
section; or

(b) a function specified in Part 2 of Schedul e 2.
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(3) Where the Conmm ssion del egates a function under this
section, it may at the sane tinme authorize the delegate to
sub-del egate the function and the authorization may contain
restrictions or conditions on the exercise of the power to
sub- del egat e.

(4) A delegation or sub-del egati on under this section does not
prevent the Comm ssion or its del egate fromconcurrently perform ngthe
function del egated or sub-del egat ed.

(5) The Conm ssion may -

(a) revoke a del egation under this section;
(b) revoke an authorization in respect of a sub-del egation
under this section,
wher eupon t he del egati on or sub-del egation (as the case may be) shal
cease to have effect.

(6) Were a person or comrittee purports to act pursuant to a
del egati on or sub-del egati on under this section, he or it is presuned,
unl ess the contrary is proved, to be actingin accordancewiththeterns
of the del egation or sub-del egation.

(7) Wthout prejudice to subsection (4), where there is a
del egati on or sub-del egati on under this sectioninrespect of afunction
of the Conm ssion, any reference in any Ordi nance to the Comm ssion in
connection with the performance of the function shall, unless the
context otherw se requires, be construed accordingly.

(8) The Legislative Council may by resolution anmend Part 2 of

Schedul e 2.
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11. Directions to Conm ssion

(1) After consultation with the chairman of the Comm ssion, the
Chi ef Executive may, upon being satisfied that it is in the public
interest to do so, give the Conm ssion witten directions as to the
furtherance of its regul atory objectives or the perfornmance of any of
its functions.

(2) The Conmm ssion shall conply with any witten direction given
under subsection (1).

(3) Wiere any witten direction is given under subsection (1),
any requi renment under any provi sion of this or any ot her Ordi nance t hat
t he Commi ssi on shal |, for the purpose of perform ng any of the functions
to which the witten direction relates —

(a) form any opinion;
(b) be satisfied as to any matter (including existence of
particul ar circunstances); or
(c) consult any person,
shall not apply for all purposes connected with the perfornmance of

functions pursuant to, or consequent upon, the witten direction.

12. Commi ssion to furnish information

The Conm ssion shall, when required by the Financial Secretary,
furnish to the Financial Secretary such information as he specifies on
the principles, practices and policy it is pursuing or adopting, or
proposes to pursue or adopt, in furthering its regul atory objectives

or performng any of its functions, and the reasons therefor.
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Division 2 - Accounting and financial arrangenents

13. Financial year and estimtes

(1) The financial year of the Conm ssion commences on 1 April in
each year.
(2) The Comm ssion shall, not later than 31 Decenber in each

financial year of the Comm ssion, submt to the Chief Executive for his
approval estimates of its i ncome and expenditure for the next financi al
year.

(3) The Financial Secretary shall cause the esti mates as approved
pursuant to subsection (2) to be laid on the table of the Legislative

Counci | .

14. Appropriation
For each financial year of the Comm ssion, the Governnent shal
pay to t he Conmm ssi on out of the general revenue t he noneys appropri at ed

by the Legislative Council for that purpose.

15. Accounts and annual report

(1) The Conmmi ssion shall keep proper accounts and records of its
transacti ons.

(2) The Comm ssion shall, as soon as reasonably practicabl e after
the end of each financial year of the Conm ssion, prepare financi al
statenents which shall -

(a) giveatrue and fair viewof the state of affairs of the

Commi ssion as at the end of the financial year and of
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the results of its operations and cash flows in the
financial year; and

(b) be signed by the chairman, and one non-executive
director, of the Comm ssion.

(3) The Commi ssion shall, as soon as reasonably practicabl e after
the end of each financial year of the Conm ssion, prepare a report on
its activities during the financial year and send a copy of the report
to the Financial Secretary who shall cause a copy thereof to be laid

on the table of the Legislative Council.

16. Auditors and audit

(1) The Comm ssion shall, wth the approval of the Financi al
Secretary, appoint auditors.

(2) The Conmi ssion shall, as soon as reasonably practicable after
the end of each financial year of the Comm ssion, submt the financi al
statenents prepared for the financial year under section 15(2) to the
audi tors appoi nted under subsection (1) for audit.

(3) The auditors appoi nted under subsection (1) shall prepare a
report on the financial statenments submtted to themunder subsection
(2) and send the report to the Conm ssion which shall, as soon as
reasonably practicable after its receipt, send a copy of the report and
a copy of the financial statements to the Financial Secretary.

(4) The auditors appoi nted under subsection (1) shall include in
their report a statenent as to whether, in their opinion, the financi al
statenents for the financial year to which the report relates give a

true and fair viewof the state of affairs of the Comm ssion as at the
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end of the financial year and of the results of its operations and cash
flows in the financial year.

(5) The Financial Secretary shall cause a copy of the report
referred to in subsection (3), and a copy of the financial statenents
to which the report relates, to be laid onthe table of the Legislative
Counci | .

(6) The Director of Audit or another public officer authorized
by himfor the purposes of this subsection nay at any reasonable tinme
exam ne any books, accounts, vouchers, records or docunents kept by t he
Commi ssion and, if he considers appropriate, nmake a copy of the whole
of, or any entry in, such books, accounts, vouchers, records or
docunent s.

(7) An auditor appointed under subsection (1) has a right of
access at all reasonabletinmes tothe books, accounts, vouchers, records
and docunents of the Conm ssion and is entitled to require fromthe
of ficers of the Comm ssion such information and expl anati ons as he

consi ders necessary for the performance of his duties as auditor.

17. Investnent of funds
The Conm ssion may invest its funds which are not inmediately

required in the manner that the Financial Secretary approves.
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PART 111

EXCHANGE COVPANI ES, CLEARI NG HOUSES, EXCHANGE CONTROLLERS,
I NVESTOR COVPENSATI ON COVPANI ES AND AUTOVATED TRADI NG SERVI CES

18. Interpretation of Part 111
(1) Inthis Part and Schedul e 3, unless the context
ot herwi se requires -

"associ ated person" ( ), inrelation to a person entitled to

exercise, or control the exercise of, voting power in
relation to, or holding shares or securities in, a
corporation —

(a) subject to paragraph (c), means any other person in
respect of whomthat first-nentioned person has an
agreenent or arrangenent, whether oral or in
witing, express or inplied, wth respect to the
acqui sition, holding or disposal of shares,
securities or other interests in that corporation
or under which they act together in exercising
their voting power in relation to it;

(b) subject to paragraph (c), includes, inrelation to
such provisions of Division 3 as are specified in
Part 1 of Schedule 3, a person, or a person
bel onging to a class of persons, specified in that
Part to be an associ ated person;

(c) excludes, in relation to such provisions of
Division 3 as are specified in Part 2 of Schedul e

3, a person, or a person belonging to a class of
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persons, specified in that Part, not to be an

associ at ed person;

“cl earing house" ( ) means a person -

(a)

(b)

(c)

"“clearing parti

(a)

whose activities or objects include the provision
of services for the clearing and settlenent of
transactions in securities effected on, or subject
to the rules of a stock market;
whose activities or objects include the provision
of services for -
(i) the clearing and settlenment of
transactions in futures contracts; or
(1) t he day-to-day adjustnent of the
financial position of futures contracts,
effected on, or subject to the rules of a futures
mar ket ; or
who guarantees the settlenent of any such
transactions as are referred to in paragraph (a) or
(b);
ci pant” ( ) means a person -
who, in accordance with the rules of a recognized
cl earing house, may participate in one or nore of
the services provided by the clearing house in its

capacity as a clearing house; and
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(b) whose nanme is entered in a list, roll or register
kept by that recogni zed cl eari ng house as a person
who may participate in one or nore of the services
provi ded by that clearing house;

"commodi ty" ( ) includes any item whether or not capabl e of

bei ng delivered, which is listed or specified (as the case
may be) in -
(a) the Schedule to the Cormodity Exchanges
(Prohibition) Odinance (Cap. 82); or
(b) Part 3 of Schedul e 3;

"controller" ( ), inrelation to a corporation, neans any

person who is -
(a) a sharehol der controller of the corporation; or
(b) an indirect controller of the corporation;

"default proceedi ngs" ( ) neans any proceedi ngs or other

action taken by a recogni zed cl eari ng house under its default
rul es;

"default rules" (<< >>), inrelation to a recogni zed

cl earing house, nmeans the rules of the clearing house
required by section 41(2);

"defaulter™ ( ) nmeans a clearing participant who is the

subj ect of any default proceedings;

"exchange participant” ( ) nmeans a person -

(a) who, in accordance with the rules of a recognized
exchange conpany, may trade on or through the

exchange conpany; and
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whose nanme is entered in a list, roll or register

kept by that recogni zed exchange conpany as a

person who nmay trade on or through the market

operated by that exchange conpany;

"futures market" (

) nmeans a place at which facilities are

provi ded for persons to negotiate or conclude sal es and

pur chases of,

of -

(a)

(b)

where -

or for bringing together sellers and purchasers

contracts the effect of which is -

(i)

(i)

that one party agrees to deliver to the
other party at an agreed future tine an
agreed comodity or other property, or an
agreed quantity of a commodity or other
property, at an agreed price; or

that the parties will make an adj ustnment
bet ween them at an agreed future tine
according to whether at that tinme an
agreed commodity or other property is
worth nore or less, or an index or other
factor stands at a higher or |ower |evel
(as the case may be) than a val ue or

| evel agreed at the tinme of making of the

contract; or

options on contracts of the kind described in

par agraph (a),
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the contracts or options of the kind described in
paragraph (a) or (b) are novated or guaranteed by a
central counter-party under the rules or
conventions of the market on which they are traded;
or
the contractual obligations under the contracts or
options of the kind described in paragraph (a) or
(b) are normal ly di scharged before the contractua
expiry date under the rules or conventions of the

mar ket on which they are traded,

but does not include the office of a recognized clearing

house;
"indirect controller" ( ), inrelation to a corporation -
(a) subject to paragraph (b), neans a person in
accordance with whose directions or instructions
the directors of the corporation or of another
corporation of which it is a subsidiary are
accustoned to act;
(b) excludes, in relation to such provisions of
Division 3 as are specified in Part 4 of Schedul e
3, a person, or a person belonging to a class of
persons, specified in that Part, not to be an
indirect controller;
"“mar ket charge" ( ) nmeans a charge, whether fixed or
floating, granted in favour of a recognized cl earing house -
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(a) over any property specified in Part 5 of Schedule 3
which is held by or deposited with the clearing
house; and
(b) for the purpose of securing liabilities arising
directly in connection with the clearing house's
ensuring the settlenent of a market contract;

"mar ket collateral™ ( ) neans any property specified in

Part 5 of Schedule 3 which is held by or deposited with a
recogni zed cl earing house for the purpose of securing
liabilities arising directly in connection with the clearing
house's ensuring the settlenent of a market contract;

“mar ket contract" ( ) neans a contract subject to the rules

of a recogni zed cl earing house entered into by the clearing
house with a clearing participant pursuant to a novation
which is both in accordance with those rules and for the
pur poses of the clearing and settlenment of transactions in
securities or futures contracts effected on, or subject to
the rules of, a recogni zed exchange conpany;

"recogni zed cl eari ng house" ( ) nmeans a conpany recogni zed

as a clearing house under section 38(1);

"recogni zed exchange conpany” ( ) nmeans a conpany

recogni zed as an exchange conpany under section 19(2);

"recogni zed exchange controller" ( ) means a conpany

recogni zed as an exchange control |l er under section 59(2);
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"recogni zed i nvestor conpensation conpany” ( ) neans

a conmpany recogni zed as an i nvestor conpensati on conpany

under section 77(1);
"rel evant corporation” ( ) means a corporation of which the

rel evant recogni zed exchange controller is the controller;

"rel evant office-holder” ( ) nmeans -

(a) the Oficial Receiver appointed under section 75 of
t he Bankruptcy Ordinance (Cap. 6);

(b) a person acting inrelation to a conpany as its
l'i qui dator, provisional |iquidator, receiver or
manager ;

(c) a person acting in relation to an individual as his
trustee in bankruptcy or interimreceiver of his
property; or

(d) a person appointed pursuant to an order for the
adm ni stration in bankruptcy of an insolvent estate
of a deceased person;

"rel evant recogni zed exchange controller” ( ) nmeans a

recogni zed exchange controller which is the controller of the
St ock Exchange Conpany;

"Ri sk Managenent Committee" ( ), inrelation to a

recogni zed exchange controller, neans the commttee of that
nane established under section 65(1) by the controller;

"rules" ( ), inrelation to -

(a) a recognized clearing house, neans -

(i) its constitution; and
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the rules, regulations and directions, by

what ever nane they nay be called and

wher ever contai ned, governing -

(A)
(B)

(O
(D)

(B)
(F)

its clearing participants;

the persons who nay participate in
any of the services it provides;

the setting and | evying of fees;

the provision of clearing and

settl ement services, and the
suspensi on or w thdrawal of such
servi ces;

t he provision of other services; and
general ly, its managenent,

operati ons and procedures;

(b) a recogni zed exchange conpany, means -

(i)
(i)

its constitution; and

the rules, regulations and directions, by

what ever nane they may be called and

wher ever contai ned, governing -

(A)
(B)

(O

(D)

(B)

(F)

its exchange participants;

the persons who nay participate in
any of the services it provides;

the setting and | evying of fees;

the listing of securities;

the trading of securities or futures
contracts;

t he provision of other services; and
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(G generally, its managenent,
operations and procedures;

(c) a recognized exchange controller, nmeans -
(1) its constitution; and
(i) the rules, regulations and directions, by
what ever nane they nay be called and

wher ever contai ned, governing the conduct

or procedure of -

(A) the recogni zed exchange controller;

(B) the Ri sk Managenent Conmtt ee;

(C) any person or body of persons
declared in a notice under
subsection (6) to be a person or
body of persons (as the case may be)
to which this paragraph shall apply;
and

(d) a recogni zed i nvestor conpensati on conpany, neans -
(i) its constitution; and
(1) the rules, regulations and directions, by
what ever nane they may be called and

wher ever contai ned, governing its

managenent, operations and procedures and

its provision of services;

"settlenment” ( ), inrelation to a market contract, includes

partial settlenent;
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"sharehol der controller” ( ), inrelation to a corporation,

means any person who, either alone or with any associ at ed
person or persons, is entitled to exercise, or control the
exerci se of, nore than 35% of the voting power at any general
nmeeting of the corporation or of another corporation of which
it is a subsidiary;

" St ock Exchange Conpany” ( ) nmeans the conpany incorporated

under the Conpani es Ordinance (Cap. 32) and regi stered under
that Ordi nance by the nane The Stock Exchange of Hong Kong
Li m t ed;

"stock market" ( ) neans a place where persons regularly neet
together to negotiate sal es and purchases of securities
(including prices), or a place at which facilities are
provi ded for bringing together sellers and purchasers of
securities; but does not include the office of -

(a) an exchange partici pant of a recogni zed exchange
conpany whi ch nmay operate a stock market under
section 20; or

(b) a recognized clearing house.

(2) Were a charge is granted partly for the purpose
specified in the definition of "market charge" and partly for

ot her purposes, the charge is in Division 2 a market charge in so

far as it has effect for that specified purpose.

(3) Were any collateral is granted partly for the purpose

specified in the definition of "market collateral"™ and partly for
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ot her purposes, the collateral is in Division 2 market coll atera
in so far as it has been provided for that specified purpose.

(4) References in Division 2 to the |aw of insolvency
i nclude references to every provision nade by or under -

(a) the Bankruptcy Ordinance (Cap. 6);

(b) the Conpanies O dinance (Cap. 32); and

(c) any other enactnment which is concerned with or in
any way related to the insolvency of a person.

(5) References in Division 2 to settlenment in relation to a
mar ket contract are to the discharge of the rights and liabilities
of the parties to the contract, whether by performance, conproni se
or otherw se.

(6) The Conmi ssion nay, after consultation with the
Fi nanci al Secretary, by notice published in the Gazette, declare a
person or body of persons specified in the notice to be a person
or body of persons (as the case may be) to which paragraph (c) of
the definition of "rules" shall apply.

(7) A notice under subsection (6) is subsidiary
| egi sl ati on.

(8 \Were there is a reference in this Odinance or any
ot her enactnent to the controller of a recogni zed exchange conpany
or recogni zed cl earing house (however expressed), the term
controller shall be construed in accordance with the provisions of

this section.

Division 1 - Exchange conpani es
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19. Recognition of exchange conpany

(1) No person shall -

(a) operate a stock market or futures market unless the
person is a recogni zed exchange conpany; or

(b) assist in the operation of a stock market or
futures market which is not operated by a
recogni zed exchange conpany.

(2) Were the Commission is satisfied that it is appropriate
to do so -

(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities
or futures contracts,
it my, after consultation with the Financial Secretary, by notice
in witing served on a conpany, recognize the conpany as an
exchange conpany -
(i) subject to such conditions as it considers
appropriate specified in the notice; and
(1i) wth effect froma date specified in the notice for
t he purpose.

(3) Wthout Iimting the generality of conditions which may
be specified in a notice under subsection (2), the Comm ssion my,
by notice in witing served on a recogni zed exchange conpany, add
conditions to, or vary or repeal any conditions specified in, the

first-menti oned notice where the Comm ssion -
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(a) is satisfied that it is appropriate to do so on a
ground specified in paragraph (a) or (b) of that
subsection; and
(b) has consulted the Financial Secretary.
(4) A person who -
(a) contravenes subsection (1); or
(b) wthout lawful authority or reasonabl e excuse,
fails to conply with a condition inposed by a
notice served on the person under subsection (2) or
(3),
conmmts an offence and is |liable -
(i) on conviction on indictment to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
(ii) on summary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

(5) \Were a conpany becones a recogni zed exchange conpany,
the Comm ssion shall cause notice of that fact to be published in
the Gazette.

(6) Where a conpany is seeking to be a recogni zed exchange
conpany and the Conmi ssion is mnded not to recogni ze the conpany
under subsection (2), the Comm ssion shall give the conpany a
reasonabl e opportunity of being heard before making a decision to
SO recogni ze or not recogni ze the conpany.

(7) For the purposes of subsection (1) -

(a) a person providing automated tradi ng services shal

not be regarded as operating a futures market if -
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(i) that person is authorized to provide the
servi ces under section 94(2)(a) or (b) or
is licensed to provide the service under
section 115; and

(i) by virtue of the authorization or
licence, that person is permtted to
engage in activities that constitute an
operation of a futures nmarket;

(b) a person carrying on the business of dealing in
futures contracts shall not be regarded as
operating a futures market if -

(i) that person is a corporation |icensed or
exenpted fromthe requirenent to hold a
licence under Part V to carry on the
busi ness of dealing in futures contracts;
and

(1) those activities are wholly incidental to
the carrying on of the business of

dealing in futures contracts.

20. Persons authorized to operate
stock mar ket

Only —
(a) the Stock Exchange Conpany;
(b) a recogni zed exchange conpany of which a rel evant
recogni zed exchange controller is the controller;

or
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(c) a relevant recogni zed exchange controller which is
itself a recogni zed exchange conpany,

may operate a stock market in Hong Kong.

21. Transactions that may be conducted
on an exchange

(1) The transactions that may be conducted on a recogni zed
stock market are dealings in securities.

(2) The transactions that may be conducted on a recogni zed
futures market are dealings in such futures contracts as are
approved in witing by the Conmm ssion, either generally or in a

particul ar case.

22. Duties of recogni zed exchange
conpany

(1) It shall be the duty of a recogni zed exchange conpany to
ensure -
(a) so far as reasonably practicable, an orderly,
i nformed and fair market -

(i) in the case of a recognized exchange
conpany which operates a stock market, in
securities that are traded through its
facilities;

(i) in the case of a recogni zed exchange
conpany whi ch operates a futures market,
in futures contracts that are traded

through its facilities; and
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(b) that risks associated with its business and
operations are managed prudently.

(2) In discharging its obligations under subsection (1), a
recogni zed exchange conpany shall -

(a) act in the interests of the public, having
particular regard to the interests of the investing
public; and

(b) ensure that the interests of the public prevai
where they conflict with the interests of the
recogni zed exchange conpany or the interests that
it is required to serve under any other |aw.

(3) A recogni zed exchange conpany shall operate its
facilities in accordance with the rules made under section 24 and
approved under section 25.

(4) A recogni zed exchange conpany shall ensure that its
exchange participants conply with the rules of the conpany.

(5) The Conmm ssion may, by notice in witing served on a
recogni zed exchange conpany, require the conpany to provide to the
Commi ssion, within such period as the Comm ssion may specify in
the notice -

(a) such books, accounts and records kept by it in
connection with or for the purposes of its business
or in respect of any trading in securities or
futures contracts; and

(b) such other information relating to its business or
any trading in securities or futures contracts,

and the conpany shall conply with the requirenent.
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(6) A recognized exchange conpany served with a notice under
subsection (5) which, wthout reasonabl e excuse, contravenes the
notice conmts an offence and is liable on conviction to a fine at
| evel 5.
(7) A recogni zed exchange conpany shall imrediately notify
the Comm ssion if it becones aware -

(a) that any of its exchange participants is unable to
conply with any rules of the conpany or any
financial resources rules; or

(b) of a financial irregularity or other nmatter which
in the opinion of the conpany nay indicate that the
financial standing or integrity of an exchange
participant is in question, or that an exchange
partici pant may not be able to neet his | ega
obl i gati ons.

(8) A recognized exchange conpany shall at all tinmes provide
and maintain to the satisfaction of the Conm ssion -

(a) adequate and properly equi pped premn ses;

(b) conpetent personnel; and

(c) automated systens with adequate capacity,
facilities to neet energencies, security
arrangenents and techni cal support,

for the conduct of its business.

23. Imunity, etc.
(1) No liability shall be incurred by -

(a) a recogni zed exchange conpany; or
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(b) any person acting on behalf of a recogni zed
exchange conpany, including -
(i) any nenber of the board of directors of
t he conpany; or
(i) any nmenber of any committee established
by the conpany,
in respect of anything done or omtted to be done with reasonabl e
care and in good faith in the discharge or purported discharge of
the obligations under section 22 (except subsections (5) and (6))
or under the rules of the conpany.

(2) Were a recogni zed exchange controller is the controller
of a recogni zed exchange conpany, the conpany's obligations
referred to in subsection (1) are not applicable to the conpany in
respect of anything done or omtted to be done with reasonable
care and in good faith by the conmpany in consequence of the
di scharge or purported di scharge by the recogni zed exchange
controller of the recognized exchange controller's obligations
under section 63.

(3) Any failure by a recogni zed exchange conpany to conply
with its rules in relation to a matter does not prevent the matter
frombeing treated for the purposes of this O dinance as done in
accordance with the rules so long as the failure does not
substantially affect the rights of a person entitled to require

conpliance with the rul es.

24. Rules of recognized exchange conpany
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(1) Wthout limting any of its other powers to make rules,

a recogni zed exchange conpany nay make rules for such matters as

are necessary or desirable -

(a)

(b)

(c)

for the proper regulation and efficient operation
of the market which it operates;

for the proper regulation of its exchange
participants; or

for the establishnent and mai nt enance of

conpensation arrangenents for the investing public.

(2) Wthout Iimting the generality of subsection (1), a

recogni zed exchange conpany whi ch nmay operate a stock market under

section 20 may nmake rules for -

(a)

(b)

(c)

(d)

applications for the listing of securities and the
requirenents to be net before securities may be
l'isted;

the entering into of agreenents between the
recogni zed exchange conpany and ot her persons in
connection with the listing of securities, and the
enforcenent of those agreenents by the conpany;

t he cancell ation and withdrawal of the listing of,
and t he suspension and resunption of dealings in,
securities listed on the recogni zed stock narket
operated by the conpany;

the inposition on any person of obligations to
observe specified standards of conduct or to

perform or refrain fromperform ng, specified acts
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reasonably i nposed in connection with the listing
or continued listing of securities;

(e) procedures or conditions which nmay be inposed, or
ci rcunstances which are required to exist, in
relation to matters which are provided for in the
rul es;

(f) dealing with possible conflicts of interest that
m ght arise where a rel evant conpany or a rel evant
recogni zed exchange controller seeks to be or is a
i sted corporation.

(3) The Conmission may, by notice in witing served on a
recogni zed exchange conpany, request the conpany -

(a) to make rules specified in the request within the
period specified in that request; or

(b) to anend rules referred to in the request in the
manner and within the period specified in that
request.

(4) Were the Comm ssion is satisfied that a recogni zed
exchange conpany has not conplied with a request referred to in
subsection (3) within the period specified in the request, the
Comm ssion nmay make or anmend the rules specified in the request
i nstead of the recogni zed exchange conpany.

(5) The follow ng persons shall, if required to do so by the
rul es of a recogni zed exchange conpany, nmake a statutory
decl aration concerning such matters as may be specified in the
rul es -

(a) an exchange participant of the conpany;
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(b) a director of a corporation which uses the
facilities of the conpany;

(c) a director of a corporation which is seeking to
have any of its securities |isted,

(d) a director of a |listed corporation or a person
seeki ng approval fromthe conpany or the
Commi ssion, to his appointnent as such; and

(e) an adviser of a listed corporation.

(6) In making rules under this section, a recognized
exchange conpany shall take into account that a solicitor or
prof essi onal accountant acting in his professional capacity in
private practice has duties inposed by |aw and under rul es of
pr of essi onal conduct.

(7) A recognized exchange conpany shall, in circunstances

stipulated in arrangenents agreed fromtinme to tine between it and

The Law Soci ety of Hong Kong or the Hong Kong Society of
Accountants, refer breaches of rules nade under this section -
(a) which are alleged to have been commtted by a
solicitor or professional accountant in private
practice; and
(b) which may al so constitute a breach of duty inposed
by | aw or under rules of professional conduct,
to The Law Soci ety of Hong Kong or (as the case may be) the Hong

Kong Soci ety of Accountants, for determ nation of whether to nake

a finding, inpose a penalty or sanction or take other disciplinary

acti on.
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(8) For the purposes of subsections (6) and (7), a person
shall be regarded as acting in the capacity of a solicitor or
prof essi onal accountant in private practice if in the course of
private practice he provides | egal or professional accountancy
services to a client, but is not regarded as so acting where, in
respect of a matter governed by rul es nmade under this section, he

is al so connected with the matter in any other capacity.

25. Approval of rules or anmendnents to rules
of recogni zed exchange conpany

(1) Subject to subsection (7), no rule (whether or not nade
under section 24) of a recogni zed exchange conpany or any
amendnent thereto shall have effect unless it has the approval in
writing of the Comm ssion.

(2) A recognized exchange conpany shall submt or cause to
be submitted to the Conm ssion -

(a) for its approval the rules and every anmendnent
thereto that require approval under subsection (1),
together with explanations of their purpose and
likely effect, including their effect on the
investing public, in sufficient detail to enable
t he Conm ssion to deci de whether to approve them or
refuse to approve them and

(b) the rules and every anendnent thereto which bel ong
to a class the subject of a declaration under
subsection (7) as soon as reasonably practicable

after they have been nade.
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(3) The Comm ssion shall, not later than 6 weeks after the
recei pt of a subm ssion under subsection (2)(a) froma recogni zed
exchange conpany, by notice in witing served on the conpany, give
its approval or refuse to give its approval (together with its
reasons for the refusal) to the rules or anmendnent of the rules
(as the case may be) or any part thereof, the subject of the
subm ssi on.

(4) The Comm ssion may give its approval under subsection
(3) subject to requirenments which shall be satisfied before the
rul es or anmendnent of the rules or any part thereof take effect.

(5) The Commission nay in a particular case, with the
agreenent of the recognized exchange conpany concerned, extend the
time prescribed in subsection (3).

(6) The Financial Secretary may, after consultation with the
Commi ssi on and the recogni zed exchange conpany concerned, extend
the time prescribed in subsection (3).

(7) The Conmm ssion may, by notice published in the Gazette,
decl are any class of rules of a recognized exchange conpany to be
a class of rules which are not required to be approved under
subsection (1) and, accordingly, any rules of the conpany which
bel ong to that class (including any anendnent thereto) shall have
effect notw thstanding that they have not been so approved.

(8) Neither the rules of a recognized exchange conpany nor a

noti ce under subsection (7) is subsidiary |egislation.

26. Transfer and resunption of functions
of recogni zed exchange conpany
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(1) The Comm ssion may request the Chief Executive in
Council to transfer, by order ("transfer order") published in the
Gazette, to a recogni zed exchange conpany desi gnated ("designated
exchange conpany") by the Conmm ssion for the purposes of this
section -

(a) a function to which this section applies; or

(b) that function in so far as it applies to the
exchange participants or applicants to be exchange
partici pants of the designated exchange conpany,

if the Conm ssion is satisfied that the designated exchange
conmpany is willing and able to performthe function.

(2) This section applies to a function of the Conm ssion
under -

(a) Part V;

(b) section 138; and

(c) Parts Il and XI1 of the Conpanies O di nance (Cap.
32).

(3) A function to which this section applies may be
transferred by a transfer order either in whole or in part, and
the transfer may be subject to -

(a) a reservation that the Conmssion is to exercise
the function concurrently with the desi gnated
exchange conpany; and

(b) such other conditions as the Conm ssion considers

appropri ate.
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(4) A transfer order may contain such incidental,
consequential and suppl enental provisions as nay be necessary or
expedi ent for the purpose of giving full effect to the order.

(5) The Comm ssion shall not request that a transfer order
be made in respect of the making of financial resources rules
unl ess the designated exchange conpany has first supplied the
Conmmi ssion with a draft of the financial resources rules which it
proposes to nake, and the Conmm ssion is satisfied that the rules,
if made, will afford the investing public an adequate |evel of
protection.

(6) The Conmi ssion nay at the request or with the consent of
a desi gnat ed exchange conpany resune a function transferred by a
transfer order, but the resunption takes effect only by order of
the Chief Executive in Council.

(7) The Chief Executive in Council may order that the
Conmmi ssion resune a function transferred to a desi gnated exchange
conpany by a transfer order if the Comm ssion so requests and if
it appears to the Chief Executive in Council to be in the public
interest to do so.

(8 A transfer order may provide for a designated exchange
conpany to retain all or any of the fees charged in relation to
the performance of a transferred function, and an order nade under
subsection (6) or (7) may provide for the Comm ssion to retain al

or any such fees, froma date specified in the order.

27. Appoi ntnment of chief executive to be
approved by Conmi ssion
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The appoi ntment of the chief executive of a recognized
exchange conpany does not have effect unless the appointnent is

approved by the Conm ssi on.

28. Wthdrawal of recognition of exchange

conpany and direction to cease to

provide facilities or services

(1) Subject to subsections (2) to (4), the Conm ssion nay,
after consultation with the Financial Secretary, by notice in
witing served on a recogni zed exchange conpany -

(a) wthdraw the conpany's recognition as an exchange
conpany with effect froma date specified in the
notice for the purpose;

(b) direct the conpany to cease -

(1) to provide or operate with effect froma
date specified in the notice for the
pur pose such facilities as are specified
therein; or

(i1) to provide wth effect froma date
specified in the notice for the purpose
such services as are specified therein.

(2) The Conmi ssion nay only serve a notice under subsection
(1) inrelation to a conpany that -

(a) fails to conply with the requirenents of this
Ordinance or with a condition inposed under section
19;

(b) is being wound up;
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(c) ceases to operate a nmarket that it has been
aut hori zed to operate by virtue of section 19; or
(d) requests the Comm ssion to do so.

(3) The Comm ssion shall not exercise its power under
subsection (1) in relation to a recogni zed exchange conpany unl ess
it has given the conpany a reasonabl e opportunity of being heard.

(4) Except where responding to a request under subsection
(2)(d), the Comm ssion shall give the recogni zed exchange conpany
not |less than 14 days' notice in witing of its intention to serve
a notice under subsection (1) and the grounds for doing so.

(5) Were the Commi ssion withdraws a conmpany's recognition
as an exchange conpany under subsection (1), it shall cause notice
of that fact to be published in the Gazette.

(6) A notice served under this section shall take effect
i medi ately notw t hstandi ng that an appeal against the notice has

been or may be nade under section 33.

29. Direction to cease to provide facilities
or services in energencies

(1) In addition to the powers of the Comm ssion under
section 28, the Comm ssion may, after consultation with a
recogni zed exchange conpany, by notice in witing served on the
conpany, direct the conpany to cease to provide or operate such
facilities or cease to provide such services as are specified in
the notice for a period not exceeding 5 business days.

(2) The Conm ssion may only serve a notice under subsection

(1) if it is of the opinion that the orderly transaction of
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busi ness on the stock or futures market (as the case may be) is

being, or is likely to be, inpeded because -

(a)

(b)

an enmergency or natural disaster has occurred in
Hong Kong; or

there exists an econom c or financial crisis,

whet her in Hong Kong or el sewhere, or any other

ci rcunstances, which is likely to prejudice orderly
transaction of business on the stock or futures

mar ket (as the case may be).

(3) The Comm ssion may, by notice in witing served on the

conpany, extend the direction under subsection (1) for further

peri ods not exceeding 10 business days in all.

(4) A notice served under this section shall take effect

i mredi atel y notw t hstandi ng that an appeal against the notice has

been or may be nmde under section 33.

30. Contravention of notice constitutes offence

A person who -

(a)
(b)

provi des or operates facilities; or

provi des services,

in contravention of a notice under section 28(1) or 29(1) or (3)

commts an offence and is liable -

(i)

(i)

on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
on sunmary conviction to a fine at level 6 and to

i mpri sonment for 6 nonths.
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31. Prevention of entry into cl osed
tradi ng markets

(1) The Comm ssion may take all necessary steps to ensure
conpliance with a notice under section 28(1) or 29(1) or (3) and
may, in particular, secure -

(a) the facilities to which the notice relates; or
(b) the prem ses at which such facilities are kept or
the prem ses at which the services to which the
notice relates are provided,
agai nst use for dealing in securities or futures contracts or
ot her purposes.

(2) A person conmits an offence and is liable on conviction
to a fine at level 5 if he, wthout the authority of the
Commi ssion -

(a) makes use of any facilities or services to which
the notice under section 28(1) or 29(1) or (3)
rel ates; or

(b) enters the prem ses at which such facilities are
kept or the prem ses at which such services are
provi ded,

in contraventi on of the notice.

32. Publication of directions
The Conmmi ssion shall publish in the English and Chinese
| anguages, in such manner as it considers appropriate, notice of

any direction under section 28(1)(b) or 29(1) or (3).
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33. Appeals
A conpany served with a notice under section 28(1) or 29(1)
or (3) may appeal against the notice to the Chief Executive in
Council not |ater than 14 days after the date of service of the
notice or such longer period (if any) as the Conm ssion specifies

in the notice.

34. Restriction on use of titles relating
to exchanges, narkets, etc.

(1) A person conmmts an offence if he, w thout the
aut hori zation of the Conm ssion, takes or uses the title -
(a) "stock exchange";
(b) "stock market";
(c) "commodity exchange";
(d) "futures exchange";

(e) “futures market";
(f) " "

(g) ° ",

(h)y " "

(k) " "
(1)
or anything which closely resenbles any such title or description.

(2) A person who commts an offence under this section is

i able —



(a)

(b)
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on conviction on indictnent to a fine of $200, 000
and to inprisonnent for 2 years; and
on summary conviction to a fine at level 5 and to

i nprisonnment for 6 nonths.

35. Trading and position limts and
reportabl e open position

(1) The Comm ssion nmay make rul es -

(a)

(b)

(c)

prescribing limts on, or conditions relating to,
the nunber of futures contracts which may be held
or controlled, directly or indirectly, by any

per son, whether or not such contracts are traded
through the facilities of a futures market operated
by a recogni zed exchange conpany;

prescribing limts on, or conditions relating to,
t he nunber of options contracts which may be held
or controlled, directly or indirectly, by any
person, whether or not such contracts are traded
through the facilities of a stock market operated
by a recogni zed exchange conpany; or

requiring a person holding or controlling a
reportable position to notify the Conm ssion or
such person as the Comm ssion may specify, within
such period as nmay be prescribed by the rules, of
that reportable position in prescribed form
together with such other information as nay be

prescri bed by the rules.
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(2) The Conmm ssion shall consult the Financial Secretary

bef ore maki ng rul es under subsection (1)(c) in relation to the

other information referred to in that subsecti on.

(3) Subsection (1) does not prohibit the Conmm ssion from

fixing different trading or position limts, or different

reportable positions, for different types or classes of futures or

options contracts, or from exenpting specified futures or options

contracts.

(4) Wthout Iimting the generality of subsection (1)(a),

the Conm ssion may, w thout prejudice to section 373(8) and (9),

make rul es for

from -

(a)

(b)

the purposes of this section to prohibit a person

directly or indirectly entering, during a
prescribed period, into transactions of a specified
class in excess of the prescribed anount; or
directly or indirectly holding or controlling
positions of a specified class in excess of a

prescribed position limt.

(5) A person who contravenes any rul es nade under subsection

(1) or (4) commits an offence and is |liable -

(a)

(b)

on conviction on indictment to a fine at level 6
and to inprisonnent for 2 years; and
on summary conviction to a fine at level 3 and to

i mpri sonnment for 6 nonths.

(6) Inthis section -



"prescribed form' (
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) nmeans a form prescribed by the

Commi ssi on for the purposes of this section;

"reportabl e position"

) means an open position in

futures or options contracts the nunber or total val ue of

which is in excess of a nunber or total val ue specified by

the Conm ssion for the purposes of this section.

36. Rul e-maki ng powers of Comm ssion

(1) The Conmi ssion nmay, w thout prejudice to section 373(8)

and (9), make rules in respect of all or any of the follow ng

matters -

(a) the listing of securities, and in particular -

(i)

(i)

(iii)

prescribing the requirenents to be net
before securities may be listed;
prescribing the procedure for dealing
with applications for the listing of
securities; and

providing for the cancellation of the
listing of any specified securities if
the Comm ssion's requirenments for
listing, or the requirenents of the
undertaking referred to in paragraph (e),
are not conplied with or the Conm ssion
consi ders that such action is necessary
to maintain an orderly market in Hong

Kong;



(b)

(c)

(d)

(e)

()
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t he conditions subject to which, and the
ci rcunstances in which, a recogni zed exchange
conpany shall suspend dealings in securities or
shall direct that dealings in securities be
permtted to reconmence;
the procedure for and the nethod of allotnent of
any securities arising out of an offer nmade to
menbers of the public in respect of those
securities;
persons who may be admtted to becone an exchange
partici pant of a recogni zed exchange conpany;
requiring conpanies the securities of which are
|isted or accepted for listing to enter into an
undertaking in the formprescribed in the rules
with a recogni zed exchange conpany whi ch nmay
operate a stock market under section 20 to provide
such informati on at such tines as may be specified,
and to carry out such duties in relation toits
securities as may be inposed, in the undertaking;
requiring a recogni zed exchange conpany whi ch has
becone aware of any nmatter which adversely affects,
or is likely to adversely affect, the ability of
any exchange participant of the conpany to neet its
obl i gations as an exchange participant, to nmake a
report concerning the matter to the Conmm ssion as
soon as reasonably practicable after becom ng aware

of the matter;
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(g) requiring a recogni zed exchange conpany when it
expel s any of its exchange partici pants or suspends
any of its exchange participants fromtrading on or
through the market it operates or requests any of
its exchange participants to resign as an exchange
participant, to notify the Comm ssion of that fact
wi thin 3 business days after the expul sion,
suspensi on or maki ng of the request (as the case
may be) and, in addition, to cause the expul sion,
suspension or request to be notified to the public
in such manner and within such period as may be
prescribed in the rules;

(h) any natter which is to be or may be prescribed by
rul es made under section 24.

(2) Before making any rules in respect of any matter
specified in subsection (1), the Conm ssion shall consult the
recogni zed exchange conpany or (as the case nmay be) all the
recogni zed exchange conpanies to which that matter rel ates.

(3) Nothing in this section prevents a recogni zed exchange
conmpany from meki ng rul es under section 24 on any matter referred
to in subsection (1), but any such rules shall have effect only to
the extent that they are not repugnant to any rul e nmade by the

Comm ssi on under subsection (1).

37. Amendnent of Schedule 3
The Chi ef Executive in Council may, by order published in the

Gazette, anend Part 3 of Schedul e 3.
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Division 2 - Clearing houses

38. Recognition of clearing houses

(1) Were the Conmmission is satisfied that it is appropriate

to do so —
(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities
or futures contracts,
it my, after consultation with the Financial Secretary, by notice
in witing served on a conpany, recognize the conpany as a
cl eari ng house -
(i) subject to such conditions as it considers
appropriate specified in the notice; and
(it) wth effect froma date specified in the notice for
t he purpose.

(2) Wthout Iimting the generality of conditions which may
be specified in a notice under subsection (1), the Conm ssion may,
by notice in witing served on a recogni zed cl eari ng house, add
conditions to, or vary or repeal any conditions specified in, the
first-mentioned notice where the Conm ssion -

(a) is satisfied that it is appropriate to do so on a
ground specified in paragraph (a) or (b) of that
subsection; and

(b) has consulted the Financial Secretary.
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(3) \Where a conpany becones a recogni zed cl eari ng house, the
Comm ssi on shall cause notice of that fact to be published in the
Gazette.

(4) \Where a conpany is seeking to be a recogni zed clearing
house and the Conmi ssion is m nded not to recogni ze the conpany
under subsection (1), the Comm ssion shall give the conpany a
reasonabl e opportunity of being heard before making a decision to

SO recogni ze or not recogni ze the conpany.

39. Duties of recognized clearing house
(1) It shall be the duty of a recognized clearing house to
ensure -

(a) so far as reasonably practicable, that there are
orderly, fair and expeditious clearing arrangenents
for any securities or futures contracts cl eared
through its facilities; and

(b) that risks associated with its busi ness and
operations are nmanaged prudently.

(2) In discharging its obligations under subsection (1), a
recogni zed cl eari ng house shall -

(a) act in the interests of the public, having
particular regard to the interests of the investing
public; and

(b) ensure that the interests of the public prevail
where they conflict with the interests of the
recogni zed clearing house or the interests that it

is required to serve under any other |aw.
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(3) A recognized clearing house shall operate its facilities
in accordance with the rules nade under section 41 and approved
under section 42.

(4) A recogni zed clearing house shall ensure that its
clearing participants conply with the rules of the clearing house.
(5) The Conmm ssion may, by notice in witing served on a
recogni zed cl earing house, require the clearing house to provide

to the Conm ssion, within such period as the Conm ssi on may
specify in the notice -

(a) such books, accounts and records kept by it in
connection with or for the purposes of its business
or in respect of any clearing arrangenents for
securities or futures contracts; and

(b) such other information relating to its business or
any clearing arrangenents for securities or futures
contracts,

and the clearing house shall conply with the requirenent.

(6) A recognized clearing house served with a notice under
subsection (5) which, wthout reasonabl e excuse, contravenes the
notice conmts an offence and is liable on conviction to a fine at
| evel 5.

(7) A recognized clearing house shall at all tines provide
and maintain to the satisfaction of the Conm ssion -

(a) adequate and properly equi pped premn ses;

(b) conpetent personnel; and
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(c) automated systens with adequate capacity,
facilities to neet energencies, security
arrangenents and techni cal support,

for the conduct of its business.

40. Immunity, etc.
(1) No liability shall be incurred by -
(a) a recognized cl earing house; or
(b) any person acting on behalf of a recognized
cl earing house, including -
(i) any nenber of the board of directors of
the clearing house; or
(i) any nmenber of any committee established
by the clearing house,
in respect of anything done or omtted to be done with reasonabl e
care and in good faith in the discharge or purported discharge of
the obligations under -
(i) section 39 (except subsections (5) and (6));
(ii) section 47; or
(iii) the rules of the clearing house, including its
default rules.

(2) Were a recogni zed exchange controller is the controller
of a recogni zed cl earing house, the clearing house's obligations
referred to in subsection (1) are not applicable to the clearing
house in respect of anything done or omtted to be done with

reasonabl e care and in good faith by the clearing house in
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consequence of the discharge or purported di scharge by the
recogni zed exchange controller of the recogni zed exchange
controller's obligations under section 63.
(3) No liability shall be incurred by -

(a) a person discharging, by virtue of a del egation
under the default rules of a recogni zed cl earing
house, an obligation of the clearing house in
connection with any default proceedings; or

(b) any person acting on behalf of a person referred to
I n paragraph (a), including -

(i) any menber of the board of directors of
t hat person; or
(i) any menber of any committee established
by that person,
in respect of anything done or omitted to be done with reasonabl e
care and in good faith in the discharge or purported discharge of
that obligation
(4) Any failure by a recognized clearing house to conply
Wth its rules inrelation to a matter does not prevent the matter
frombeing treated for the purposes of this O dinance as done in
accordance with the rules so long as the failure does not
substantially affect the rights of a person entitled to require
conpliance with the rules.
(5) Where a relevant office-holder takes action in relation
to property of a defaulter which is liable to be dealt with in
accordance with the default rules of a recogni zed cl eari ng house,

and bel i eves and has reasonabl e grounds for believing that he is
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entitled to take that action, he is not liable to any person in
respect of any | oss or damage resulting fromhis action except in
so far as the |loss or danage (as the case may be) is caused by the

of fi ce-hol der's own negligence.

41. Rules of recogni zed cl eari ng houses

(1) Wthout limting any of its other powers to make rul es,
a recogni zed cl earing house may nake rules for such matters as are
necessary or desirable -

(a) for the proper regulation and efficient operation
of the clearing facilities which it operates;

(b) for the proper regulation of its clearing
participants; or

(c) for the establishnent and nai ntenance of
conpensation arrangenents for the investing public.

(2) A recogni zed clearing house shall nake rules which -

(a) provide for the taking of proceedi ngs or other
action if a clearing participant appears to be
unable, or likely to becone unable, to neet his
obligations for all unsettled or open market
contracts to which he is a party; and

(b) shall conmply with Part 6 of Schedul e 3.

(3) Where a recogni zed cl earing house takes default
proceedi ngs, all subsequent proceedi ngs or other action taken
under its rules for the settlenent of market contracts to which
the defaulter is a party shall be treated as taken under the

default rul es.
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(4) The Conmi ssion may, by notice in witing served on a
recogni zed cl eari ng house, request the clearing house -
(a) to make rules specified in the request within the
period specified in that request; or
(b) to anmend rules referred to in the request in the
manner and within the period specified in that
request.
(5) Where the Comm ssion is satisfied that a recogni zed
cl earing house has not conplied with a request referred to in
subsection (4) within the period specified in the request, the
Commi ssi on may make or anend the rules specified in the request

i nstead of the recogni zed cl eari ng house.

42. Approval of rules or anendnents to rules
of recogni zed cl eari ng house

(1) Subject to subsection (7), no rule (whether or not made
under section 41) of a recognized cl earing house or any amendnent
thereto shall have effect unless it has the approval in witing of
t he Conmmi ssi on.

(2) A recogni zed clearing house shall submt or cause to be
submtted to the Comm ssion -

(a) for its approval the rules and every anmendnent
thereto that require approval under subsection (1),
together with explanations of their purpose and
likely effect, including their effect on the

I nvesting public, in sufficient detail to enable
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the Comm ssion to decide whether to approve them or
refuse to approve them and

(b) the rules and every anmendnent thereto which bel ong
to a class the subject of a declaration under
subsection (7) as soon as reasonably practicable
after they have been nade.

(3) The Comm ssion shall, not later than 6 weeks after the
recei pt of a subm ssion under subsection (2)(a) froma recogni zed
cl earing house, by notice in witing served on the clearing house,
give its approval or refuse to give its approval (together with
its reasons for the refusal) to the rules or anendnent of the
rules (as the case may be) or any part thereof, the subject of the
subm ssi on.

(4) The Conm ssion may give its approval under subsection
(3) subject to requirenments which shall be satisfied before the
rul es or anmendnent of the rules or any part thereof take effect.

(5) The Comm ssion may in a particular case, with the
agreenent of the recognized clearing house concerned, extend the
time prescribed in subsection (3).

(6) The Financial Secretary may, after consultation with the
Comm ssion and the recogni zed cl eari ng house concerned, extend the
time prescribed in subsection (3).

(7) The Comm ssion may, by notice published in the Gazette,
decl are any class of rules of a recognized clearing house (except
any default rules of the clearing house) to be a class of rules
whi ch are not required to be approved under subsection (1) and,

accordingly, any rules of the clearing house which belong to that
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class (including any anmendnment thereto) shall have effect
notw t hstandi ng that they have not been so approved.

(8 Neither the rules of a recognized clearing house nor a

noti ce under subsection (7) is subsidiary |egislation.

43. Wthdrawal of recognition of clearing house
and direction to cease to provide facilities

(1) Subject to subsections (2) to (4), the Conm ssion nay,
after consultation with the Financial Secretary, by notice in
witing served on a recogni zed cl eari ng house -

(a) wthdraw the conpany's recognition as a clearing
house with effect froma date specified in the
notice for the purpose; or

(b) direct the clearing house to cease to provide or
operate with effect froma date specified in the
notice for the purpose such clearing or settlenent
facilities as are specified therein.

(2) The Comm ssion may only serve a notice under subsection
(1) inrelation to a conpany that -

(a) fails to conply with the requirenents of this
Ordinance or with a condition inposed under section
38;

(b) is being wound up; or

(c) requests the Conm ssion to do so.

(3) The Comm ssion shall not exercise its power under

subsection (1) in relation to a recogni zed cl eari ng house unl ess
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it has given the clearing house a reasonable opportunity of being
hear d.

(4) Except where responding to a request under subsection
(2)(c), the Comm ssion shall give the recogni zed cl eari ng house
not |less than 14 days' notice in witing of its intention to serve
a notice under subsection (1) and the grounds for doing so.

(5) Were the Commi ssion withdraws a conpany's recognition
as a clearing house under subsection (1), it shall cause notice of
that fact to be published in the Gazette.

(6) A notice served under this section shall take effect
i medi ately notw t hstandi ng that an appeal against the notice has

been or may be nmde under section 44.

44. Appeal s

A conpany served with a notice under section 43(1) may appea
against the notice to the Chief Executive in Council not |ater
than 14 days after the date of service of the notice or such

| onger period (if any) as the Conm ssion specifies in the notice.

45. Proceedi ngs of recogni zed clearing

house take precedence over

| aw of i nsol vency

(1) None of the follow ng shall be regarded as to any extent
invalid at | aw on the ground of inconsistency with the | aw
relating to distribution of the assets of a person on insol vency,
bankruptcy or wi nding up, or on the appointnment of a receiver over

any of the assets of a person -

(a) a market contract;
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(b) the rules of a recognized clearing house relating
to the settlement of a market contract;

(c) any proceedings or other action taken under the
rules of a recognized clearing house relating to
the settlement of a market contract;

(d) a market charge;

(e) the default rules of a recognized clearing house;
or

(f) any default proceedings.

(2) The powers of a relevant office-holder in his capacity
as such, and the powers of a court acting under the |aw of
i nsol vency, shall not be exercised in such a way as to prevent or
interfere with -

(a) the settlenent in accordance with the rules of a
recogni zed cl eari ng house of a market contract; or

(b) default proceedings.

(3) Subsection (2) shall not operate to prevent a rel evant
of fi ce-hol der fromrecovering an anmount under section 51 after the
conpletion of a matter referred to in paragraph (a) or (b) of that

subsecti on.

46. Supplenentary provisions as to
defaul t proceedi ngs

(1) A court may, on an application by a relevant office-
hol der, make such order as it considers appropriate altering or

rel easing himfromconpliance with the functions of his office
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that are affected by the fact that default proceedings are pending
or could be taken, or have been or could have been taken.

(2) The functions of the relevant office-holder referred to
i n subsection (1) shall be construed subject to an order nade
under that subsection.

(3) Sections 12, 14 and 20 of the Bankruptcy Ordi nance (Cap.
6) and sections 166, 181, 183, 186 and 254 of the Conpanies
Ordi nance (Cap. 32) do not prevent or interfere wth any default

pr oceedi ngs.

47. Duty to report on conpletion of
defaul t proceedi ngs

(1) A recognized clearing house shall, upon the conpletion
by it of any default proceedi ngs, make a report on such
proceedi ngs stating in respect of each defaulter -

(a) the net sum (if any) certified by the clearing
house to be payable by or to the defaulter; or
(b) the fact that no sumis so payabl e,
(as the case may be) and the clearing house may include in that
report such other particulars in respect of such proceedings as it
consi ders appropri ate.

(2) A recogni zed cl earing house which has nmade a report

pursuant to subsection (1) shall supply the report to -
(a) the Comm ssion; and
(b) (i) any relevant office-holder acting in

relation to -
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(A) the defaulter to whomthe report
rel ates; or
(B) that defaulter's estate; or
(1) if there is no relevant office-hol der
referred to in subparagraph (i), the
defaulter to whomthe report rel ates.

(3) Where the Gomm ssion receives pursuant to subsection (2)
a report made pursuant to subsection (1), it may publish notice of
that fact in such manner as it considers appropriate to bring it
to the attention of creditors of the defaulter to whomthe report
rel at es.

(4) \VWere a relevant office-holder or defaulter receives
pursuant to subsection (2) a report nmade pursuant to subsection
(1), he shall, at the request of a creditor of the defaulter to
whom the report relates -

(a) make the report available for inspection by the
creditor;

(b) on paynent of such reasonable fee as the rel evant
of fi ce-hol der or defaulter (as the case nay be)
determ nes, supply to the creditor all or any part
of that report.

(5) In subsections (2), (3) and (4), "report"” includes a

copy of a report.

48. Net sum payabl e on conpl etion of
def aul t proceedi ngs
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(1) This section applies with respect to any net sum
certified under section 47(1)(a) by a recogni zed cl earing house,
upon the conpletion by it of any default proceedings, to be
payable by or to a defaulter.

(2) Were a bankruptcy or w nding-up order has been nade, or
a resolution for voluntary w nding up has been passed, any net sum
shall, notw thstandi ng any of the provisions of section 34 or 35
of the Bankruptcy Ordinance (Cap. 6) or section 264 of the
Conpani es Ordi nance (Cap. 32), be -

(a) provable in the bankruptcy or w nding-up or (as the
case nay be) payable to the relevant office-hol der;
and

(b) taken into account, where appropriate, under
section 35 of the Bankruptcy Ordinance (Cap. 6) or
that section as applied in the case of a w nding-up

order under the Conpanies O dinance (Cap. 32).

49. Disclainmer of property, rescission
of contracts, etc.

(1) Section 59 of the Bankruptcy Odi nance (Cap. 6) and
section 268 of the Conpanies O dinance (Cap. 32) do not apply in
relation to -

(a) a market contract;

(b) a contract effected by a recognized cl earing house
for the purpose of realizing property provided as
mar ket col | at eral

(c) a nmarket charge; or



(d)
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any default proceedings.

(2) Section 42 of the Bankruptcy O dinance (Cap. 6) and

section 182 of the Conpanies O dinance (Cap. 32) do not apply in

relation to any act, matter or thing which has been done pursuant

to

50.

(a)
(b)

(c)
(d)

(e)

()

(9)

(h)
(i)

a market contract;

a di sposal of property pursuant to a market
contract;

the provision of market collateral;

a contract effected by a recogni zed cl eari ng house
for the purpose of realizing property provided as
mar ket collateral, or any disposal of property
pursuant to such a contract;

a di sposal of property in accordance with the rules
of a recogni zed clearing house as to the
application of property provided as narket
col I ateral

a di sposal of property as a result of which the
property becones subject to a market charge, or any
transacti on pursuant to which that disposal is
made;

a di sposal of property made in enforcing a market
char ge;

a market charge; or

any default proceedings.

Adj ust nent of prior transactions
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(1) No order shall be made pursuant to -

(a)

(b)

(c)

section 49 or 50 of the Bankruptcy O dinance (Cap.
6);

section 266 of the Conpanies Ordinance (Cap. 32);
or

section 60 of the Conveyanci ng and Property

O di nance (Cap. 219),

inrelation to any matter to which this section applies.

(2) The
(a)
(b)

(c)

(d)

(e)

(f)
(9)

51. Right of

matters to which this section applies are -

a market contract;

a di sposal of property pursuant to a market
contract;

t he provision of nmarket collateral;

a contract effected by a recogni zed cl eari ng house
for the purpose of realizing property provided as
mar ket col | ateral

a di sposal of property in accordance with the rules
of a recogni zed cl earing house as to the
application of property provided as narket
col | ateral

a market charge; and

any default proceedings.

rel evant office-holder to

recover certain anounts ari sing
fromcertain transactions

(1) Were a participant ("the first participant”) enters

into a transaction for the sale or purchase of securities with
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anot her participant ("the second participant”) at an underval ue or
an over-value in circunstances described in subsection (2), and
thereafter a relevant office-holder is acting in relation to -

(a) the second participant;

(b) the person who was, in respect of the transaction,
the principal of the second participant; or

(c) the estate of the second participant or of the
person referred to in paragraph (b),

then, unless a court otherw se orders, the relevant office-hol der
may recover, fromthe first participant, or the person who was, in
respect of the transaction, the principal of the first
partici pant, an anmount equal to the prescribed gain obtained under
the transaction by the first participant, or the person, who was
in respect of the transaction, the principal of the first
participant (as the case may be). The anount is recoverabl e even
if the transaction may have been di scharged in accordance with the
rules of a recogni zed cl earing house and repl aced by a market
contract.

(2) The circunstances referred to in subsection (1) in which
a transaction is entered into occur when -

(a) a prescribed event has occurred in relation to the
second participant or the person who is, in respect
of the transaction, the principal of the second
partici pant; or

(b) the first participant, or the person who is, in

respect of the transaction, the principal of the
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first participant, knew, or ought reasonably to
have known -

(i) in the case of the first participant,
that a prescribed event was likely to
occur in relation to the second
participant or the person who is, in
respect of the transaction, the principal
of the second participant;

(i) in the case of that person, that a
prescri bed event was likely to occur in
relation to the person referred to in
subpar agr aph (i),

and the event occurs within the period of 6 nonths
i mredi ately followi ng the date on which the
transaction was so entered into.

(3) In this section -

"prescribed event" ( ), inrelation to a second partici pant

or a person who is or was, in respect of a transaction
referred to in subsection (1), the principal of the second
partici pant, nmeans -
(a) a bankruptcy order has been made agai nst the second
partici pant or that person (as the case may be);
(b) the naking of a statutory declaration in respect of
the second participant or that person (as the case
may be) pursuant to section 228A(1) of the

Conpani es Ordi nance (Cap. 32);
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(c) a neeting of creditors sumoned in relation to the
second participant or that person (as the case nay
be) pursuant to section 241 of the Conpanies
Ordi nance (Cap. 32); or
(d) the presentation of a petition for the wi nding up
of the second participant or that person (as the
case may be) by a court;

“prescribed gain" ( ), inrelation to a transaction referred

to in subsection (1), neans the difference between -
(a) the nmarket value of the securities the subject of
the transaction; and
(b) the value of the consideration for the transaction,

as at the tine the transacti on was entered into.

52. Application of market collateral not

affected by certain other

interests, etc.

(1) The provisions of this section have effect wth respect
to the application by a recognized cl earing house of property
provi ded as market collateral.

(2) So far as necessary to enable the property to be applied
in accordance with the rules of a recognized clearing house, it
may be so applied notw thstanding any prior equitable interest or
right, or any right or remedy arising froma breach of fiduciary
duty, unless the clearing house had actual notice of the interest,

right or breach of duty (as the case nmay be) at the tinme the

property was provided as market collateral.
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(3) No right or renedy arising subsequently to the property
bei ng provided as narket collateral nay be enforced so as to
prevent or interfere with the application of the property by the
recogni zed cl earing house in accordance with its rules.

(4) \Were a recognized clearing house has power by virtue of
the provisions of this section to apply property notw thstandi ng
an interest, right or remedy, a person to whomthe clearing house
di sposes of the property in accordance with its rules takes free

fromthat interest, right or renedy.

53. Enforcenent of judgnents over property
subj ect to nmarket charge, etc.

(1) \Were property is subject to a market charge or has been
provi ded as market collateral, no execution or other |egal process
for the enforcenent of a judgnent or order may be commenced or
continued, and no distress nay be | evied, against the property by
a person not seeking to enforce any interest in or security over
the property, except with the consent of the recognized clearing
house concer ned.

(2) Where by virtue of this section a person would not be
entitled to enforce a judgnment or order against any property, any
i njunction or other renedy granted with a viewto facilitating the

enf orcenent of any such judgnent or order shall not extend to that

property.

54. Law of insolvency in other jurisdictions
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(1) A court shall not, pursuant to any enactnment or rule of
| aw, recogni ze or give effect to -

(a) an order of a court exercising jurisdiction under
the law of insolvency in a place outside Hong Kong;
or

(b) an act of a person appointed in that place to
performa function under the |aw of insolvency
t here,

in so far as making the order or doing the act would be prohibited
in the case of a court in Hong Kong or a relevant office-hol der by
provi sions made by or under this O dinance.

(2) In this section, "law of insolvency" ( ), In

relation to a place outside Hong Kong, neans any |aw of that place
which is simlar to, or serves the sane purposes as, any part of

the I aw of insolvency in Hong Kong.

55. Clearing participant to be party to certain
transactions as princi pal

(1) Where a clearing participant -
(a) in his capacity as such enters into any transaction
(including a market contract) with a recogni zed
cl eari ng house; and
(b) but for this subsection, would be a party to that
transacti on as agent,
then, notw thstandi ng any other enactnent or rule of |law, as
bet ween, but only as between, the clearing house and any ot her

person (including the clearing participant and the person who is
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his principal in respect of that transaction), the clearing
participant shall for all purposes (including any action, claimor
demand, either civil or crimnal) -

(i) be deened not to be a party to that transaction as
agent; and
(ii) be deened to be a party to that transaction as
pri nci pal .
(2) \Were -
(a) 2 or nore clearing participants in their capacities
as such enter into any transaction; and
(b) but for this subsection, any such clearing
partici pant would be a party to that transaction as
agent,
then, notw thstandi ng any other enactnment or rule of |law, any such
clearing participant to whom paragraph (b) applies shall for al
pur poses (including any action, claimor demand, either civil or
crimnal), except as between, but only as between, himand the
person who is his principal in respect of that transaction -
(i) be deened not to be a party to that transaction as
agent; and
(ii) be deened to be a party to that transaction as

pri nci pal .

56. Securities deposited with
recogni zed cl eari ng house

(1) Subject to subsections (2) and (3), where securities are

deposited by a clearing participant with a recogni zed cl eari ng
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house in accordance with the rules of the clearing house, then,
notw t hst andi ng any ot her enactnent or rule of |law, no action,
clai mor demand, either civil or crimnal, in respect of any
right, title or interest in those securities held or enjoyed by
any person lies, or shall be conmenced or allowed, against the
cl earing house or its nom nees.

(2) The operation of subsection (1) in respect of securities
deposited with a recogni zed clearing house is subject to the
nodi fi cati ons and excl usions provided in the rules of the clearing
house.

(3) This section does not operate to prejudice the operation

of section 100 of the Conpani es Ordi nance (Cap. 32).

57. Preservation of rights, etc.
Except to the extent that they expressly provide, the
provi sions of this Division do not operate to limt, restrict or
ot herwi se affect -
(a) any right, title, interest, privilege, obligation
or liability of a person;
(b) any investigation, |egal proceeding or renedy in
respect of any such right, title, interest,

privilege, obligation or liability.

58. Anendnent of Schedul e 3

(1) The Financial Secretary may, by notice published in the

Gazette, anend Part 5 or 6 of Schedul e 3.
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(2) For the avoidance of doubt, it is hereby declared that
the power of the Financial Secretary under subsection (1) to anend
Part 6 of Schedule 3 may be exercised in such a way as to include
in that Part a provision which requires a recogni zed cl earing
house to have, as part of its default rules, rules which prohibit
the clearing house fromtaking any proceedi ngs or other action
specified in the provision, either generally or in a particular

case.

Division 3 - Exchange controllers

59. Recognition of exchange controller
(1) Subject to subsection (19) and section 62, no person
shal |l becone or continue to be the controller of a recognized
exchange conpany or recogni zed cl eari ng house unless the person is
a recogni zed exchange controller.
(2) Wiere the Cormission is satisfied that it is appropriate
to do so -
(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities
or futures contracts,
it my, with the consent in witing of the Financial Secretary, by
notice in witing served on a conpany, recognize the conpany as an
exchange controller -
(i) subject to such conditions as it considers

appropriate specified in the notice; and
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(ii) wth effect froma date specified in the notice for
t he purpose.

(3) Wthout Iimting the generality of conditions which may
be specified in a notice under subsection (2), the Conmm ssion
may, by notice in witing served on a recogni zed exchange
controller, add conditions to, or vary or repeal any conditions
specified in, the first-nentioned notice where the Conm ssion —

(a) is satisfied that it is appropriate to do so on a
ground specified in paragraph (a) or (b) of that
subsection; and

(b) has the consent in witing of the Financi al
Secretary to do so.

(4) Subject to subsection (5), a person who -

(a) contravenes subsection (1); or

(b) fails to conply with a condition inposed by a
notice served on the person under subsection (2) or
(3),

commts an offence and is |iable —

(i) on conviction on indictnent to a fine of $1, 000, 000

and to inprisonnent for 2 years; and
(i) on summary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

(5) Where a person is charged with an offence under
subsection (4), it shall be a defence to the charge for the person
to prove -

(a) in the case of subsection (4)(a), that the person

di d not know and had no reason to suspect the
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exi stence of any of the acts or circunstances by
virtue of which the person becane the controller of
t he recogni zed exchange conpany or recogni zed
cl eari ng house concer ned,

(b) in the case of subsection (4)(b), that the person
exerci sed reasonable diligence to conply with the
condi ti on concer ned.

(6) \Where a person -

(a) becane a controller of a recognized exchange
conpany or recogni zed clearing house in
contravention of subsection (1) (and whether or not
the person is charged with an offence under
subsection (4) in relation to the contravention);

(b) did not know and had no reason to suspect the
exi stence of any of the acts or circunstances by
virtue of which he becane the controller of the
recogni zed exchange conpany or recogni zed cl earing
house; and

(c) subsequently becones aware of the fact that he has
beconme such a controller

he shall serve on the Conm ssion, not |ater than 14 days after
becom ng aware of that fact, a notice in witing stating that he
has becone such a controller.

(7) The Conm ssion may, upon the service of a notice under
subsection (6) -

(a) recognize the person as an exchange controller in

accordance with subsection (2); or



(b)
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refuse to recogni ze the person as an exchange

controller.

(8) \Were a person is the controller of a recognized

exchange conpany or recogni zed cl earing house in contravention of

subsection (1) (and whether or not the person is charged with an

of fence under subsection (4) in relation to the contravention),

t he Conmi ssion nmay, by notice published in the Gazette -

(a)

(b)

decl are that any votes cast at any neeting of the
recogni zed exchange conpany or recogni zed clearing
house (as the case may be) by the person after he
becane the controller shall be void and of no
effect; and

gi ve such directions as it considers appropriate
for any such neetings to be reconvened for voting

anew on t he busi ness on which such votes were cast.

(9) Were a person is the controller of a recognized

exchange conpany or recogni zed cl earing house in contravention of

subsection (1) (and whether or not the person is charged with an

of fence under subsection (4) in relation to the contravention) -

(a)

the person or any of his associ ated persons shal

not exercise any rights conferred on himas a

hol der of shares or securities in the recognized
exchange conpany or recogni zed cl earing house, or
any rights in shares or securities in any such

conpany which are otherw se controlled by him and
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(b) the Comm ssion may, by notice in witing served on
the person, direct the person to take such steps as
are specified in the notice —
(1) for the purpose of causing the person to
cease to be such controller; and
(1) W thin such period as is specified in the
notice for the purpose.

(10) The steps specified in a notice under subsection (9)(b)
may be framed so as to afford the person on whomthe notice is
served a choi ce between different ways of ceasing to be the
controller of the recogni zed exchange conpany or recognized
cl eari ng house concer ned.

(11) Wthout Iimting the generality of steps referred to in
subsection (9)(b) which may be specified in a notice under that
subsection to be served on a person referred to in that
subsection, such steps may consist in whole or in part of steps
proposed in witing to the Conm ssion by that person.

(12) The period specified in a notice under subsection (9)(b)
for taking the steps specified in the notice shall not expire
before the end of the period specified in section 71 within which
an appeal against the notice may be nade and, if such an appeal is
made, those steps need not be taken pending the determ nation,
wi t hdrawal or abandonnent of the appeal.

(13) Subject to subsection (14) a person served with a notice
under subsection (9)(b) who contravenes the notice commts an

offence and is liable -
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(a) on conviction on indictnment to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
(b) on summary conviction to a fine at level 6 and to
i nprisonnment for 6 nonths.

(14) It shall be a defence for a person charged with an
of fence under subsection (13) to prove that the person exercised
reasonabl e diligence to conply with the notice concerned under
subsection (9)(b) served on the person.

(15) Were a person served with a notice under subsection
(9)(b) contravenes the notice (and whether or not the person is
charged with an of fence under subsection (13)), the provisions of
Part 7 of Schedule 3 shall immediately apply.

(16) The provisions of this section, except subsection
(4)(a), shall apply to a person who becane the controller of a
recogni zed exchange conpany or recogni zed cl eari ng house before
t he commencenent of this section as they apply to a person who
becanme the controller of a recognized exchange conpany or
recogni zed cl earing house on or after that commencenent.

(17) \Were a conpany becones a recogni zed exchange
controller, the Comm ssion shall cause notice of that fact to be
published in the Gazette.

(18) Where a conpany is seeking to be a recogni zed exchange
controller and the Comm ssion is m nded not to recogni ze the
conpany under subsection (2), the Comm ssion shall give the
conpany a reasonabl e opportunity of being heard before making a

deci sion to so recogni ze or not recogni ze the conpany.
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(19) Subsection (1) shall not apply to a person who is the
controller of a recognized exchange conpany or recogni zed clearing
house if the recogni zed exchange conpany or recogni zed cl earing

house is itself a recogni zed exchange controller.

60. Interest of recognized exchange controller in
recogni zed exchange conpany or recogni zed
cl eari ng house cannot be increased or decreased
except with approval of Comm ssion
Where a recogni zed exchange controller is the controller of a
recogni zed exchange conpany or recogni zed cl eari ng house, then, by
virtue of this section and notw t hstandi ng any ot her enactnent or
rule of |law —
(a) any interest the recogni zed exchange controller has
in the recogni zed exchange conpany or recogni zed
cl earing house (as the case nmay be) as such
control l er cannot be increased or decreased except
with the approval in witing of the Comm ssion;
(b) any attenpt (whether in the formof an agreenent or
ot herw se and by whonsoever) to increase or

decrease any such interest in contravention of

paragraph (a) is void for all purposes.

61. Person not to becone mnority controller
of exchange controller, etc.
Wi t hout approval of Conm ssion

(1) In this section, "mnority controller" ( ), in

relation to a recogni zed exchange controller, recogni zed exchange

conpany or recogni zed cl eari ng house -
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(b)
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subj ect to paragraph (b), neans any person who,
either alone or with any associ ated person or
persons, is entitled to exercise, or control the
exercise of, 5% or nore of the voting power at any
general neeting of the recogni zed exchange
controller, recogni zed exchange conpany or
recogni zed cl eari ng house (as the case may be) or
of a corporation of which the recogni zed exchange
controller, recogni zed exchange conpany or
recogni zed cl earing house (as the case may be) is a
subsi di ary;
does not include -

(i) a recogni zed exchange controller; or
(i) a person, or a person belonging to a
cl ass of persons, specified in Part 8 of
Schedule 3 not to be a mnority
controller for the purposes of this

Di vi si on.

(2) Subject to subsections (3) and (17), on and after the

commencenent of this section, a person shall not -

(a)

(b)

be or becone a mnority controller of a recognized
exchange controller, recogni zed exchange conpany or
recogni zed cl earing house except with the approval
in witing of the Commi ssion after consultation
with the Financial Secretary; and

i f such approval is given, and subject to any

condition specified in the approval disapplying



Page 83
this paragraph in whole or in part, increase the
interest the person has as such mnority controller
except with the further approval in witing of the
Conmmi ssion after consultation wth the Financi al
Secretary.

(3) The Comm ssion shall not give an approval under
subsection (2)(a) or (b) unless it is satisfied that it is
appropriate to do so in the interest of the investing public or in
the public interest.

(4) \Were the Comm ssion refuses to give an approval under
subsection (2)(a) or (b), it shall give notice in witing of its
reasons for the refusal to the person concer ned.

(5) Subj ect to subsection (6), a person who -

(a) contravenes subsection (2); or
(b) fails to conply with a condition specified in an
approval under subsection (2),
commts an offence and is |iable —
(i) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
(ii) on summary conviction to a fine at level 6 and to
i nprisonnent for 6 nonths.

(6) Were a person is charged with an of fence under
subsection (5), it shall be a defence to the charge for the person
to prove -

(a) in the case of subsection (5)(a), that the person -
(i) di d not know and had no reason to suspect

the exi stence of any of the acts or
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ci rcunst ances by virtue of which the
person becane a mnority controller, or
increased the interest the person has as
a mnority controller (as the case may
be) of the recogni zed exchange
controller, recogni zed exchange conpany
or recogni zed cl earing house concerned
were such as to have that effect; or

(i) exerci sed reasonabl e diligence to avoid
contraveni ng subsection (2);

(b) in the case of subsection (5)(b), that the person
exerci sed reasonabl e diligence to conply with the
condi ti on concer ned.

(7) \Were a person -

(a) becane a mnority control ler of a recognized
exchange controller, recogni zed exchange conpany or
recogni zed cl earing house in contravention of
subsection (2)(and whether or not the person is
charged with an of fence under subsection (5) in
relation to the contravention);

(b) did not know and had no reason to suspect the
exi stence of any of the acts or circunstances by
virtue of which he becane the mnority controller
of that recogni zed exchange controller, recognized
exchange conpany or recogni zed cl earing house; and

(c) subsequently beconmes aware of the fact that he has

become such a controller
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he shall serve on the Conm ssion, not |later than 14 days after
becom ng aware of that fact, a notice in witing stating that he
has becone such a controller.

(8) The Comm ssion may, upon the service of a notice under
subsection (7) -

(a) approve the person as a mnority controller in
accordance with subsection (2); or

(b) refuse to approve the person as a mnority
controller.

(9) Were a person is the mnority controller of a
recogni zed exchange controller, recognized exchange conpany or
recogni zed cl earing house in contravention of subsection (2)(and
whet her or not the person is charged with an of fence under
subsection (5) in relation to the contravention), the Conm ssion
may, by notice published in the Gazette -

(a) declare that any votes cast at any neeting of the
recogni zed exchange control |l er, recogni zed exchange
conpany or recogni zed cl earing house (as the case
may be) by the person after he becane the
controller, shall be void and of no effect; and

(b) give such directions as it considers appropriate
for any such neetings to be reconvened for voting
anew on the business on which such votes were cast.

(10) Were a person has contravened subsection (2) or failed
to conply with a condition specified in an approval under that

subsection (and whether or not the person is charged with an
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of fence under subsection (5) in relation to the contravention or
failure) -

(a) the person or any of the associ ated persons shal
not exercise any rights conferred on himas a
hol der of shares or securities in the recognized
exchange controller, recogni zed exchange conpany or
recogni zed cl eari ng house concerned or any rights
in shares or securities in any such conpany which
are otherwi se controlled by him and

(b) the Conm ssion may, by notice in witing served on
the person, direct the person to take such steps as
are specified in the notice —

(i) for the purpose of causing the person to
cease to be a mnority controller of the
recogni zed exchange controller
recogni zed exchange conpany or recogni zed
cl earing house the subject of that
contravention or failure; and

(1) W thin such period as is specified in the
notice for the purpose.

(11) Wthout Iimting the generality of steps referred to in
subsection (10)(b) which may be specified in a notice under that
subsection to be served on a person referred to in that
subsection, such steps nmay consist in whole or in part of steps
proposed in witing to the Conm ssion by that person.

(12) The steps specified in a notice under subsection (10)(b)

may be framed so as to afford the person on whomthe notice is
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served a choice between different ways of ceasing to be a mnority
controller of the recogni zed exchange controller, recogni zed
exchange conpany or recogni zed cl eari ng house concer ned.

(13) The period specified in a notice under subsection
(10) (b) for taking the steps specified in the notice shall not
expire before the end of the period specified in section 71 within
whi ch an appeal against the notice my be made and, if such an
appeal is nade, those steps need not be taken pending the
determ nation, w thdrawal or abandonnent of the appeal.

(14) Subject to subsection (15), a person served with a
noti ce under subsection (10)(b) who contravenes the notice conmts
an offence and is liable —

(a) on conviction on indictnment to a fine of $1, 000, 000
and to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to
i mpri sonment for 6 nonths.

(15) It shall be a defence for a person charged with an
of fence under subsection (14) to prove that the person exercised
reasonable diligence to conply with the notice concerned under
subsection (10)(b) served on the person.

(16) Where a person served with a notice under subsection
(10) (b) contravenes the notice (and whether or not the person is
charged with an of fence under subsection (14)), the provisions of
Part 7 of Schedule 3 shall immediately apply.

(17) The Comm ssion may, after consultation with the
Fi nanci al Secretary, make rules to exenpt a person, or a person

bel onging to a class of persons, specified in the rules fromone
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or nore of the requirenents of subsection (2) subject to such
conditions (if any) as are specified in the rules.

(18) Where a person is seeking to be a minority controller of
a recogni zed exchange controller, recogni zed exchange conpany or
recogni zed cl earing house and the Conmm ssion is m nded not to give
approval under subsection (2) in relation thereto, the Comm ssion
shall give the person a reasonabl e opportunity of being heard
before making a decision to give or not give such approval.
(19) Nothing in this section shall operate to prevent the
Conmmi ssi on from approvi ng under this O di nance or any ot her
enact nent the provisions of the constitution, or the provisions of
an amendnent to the constitution, of a recognized exchange
controller, recogni zed exchange conpany or recogni zed cl earing
house whi ch inpose requirenents additional to this section in
relation to -
(a) interests held in the recogni zed exchange
controller, recogni zed exchange conpany or
recogni zed cl eari ng house (as the case nmay be)
i ncluding, but not limted to, the exercise, or the
control of the exercise, of voting power at any
general neeting of the recogni zed exchange
controller, recogni zed exchange conpany or
recogni zed cl earing house (as the case nay be); or
(b) steps to be taken for the purpose of causing a
person to di spose of any such interest including,
but not limted to, ceasing to be a mnority

controller (by whatever nane called) of the
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recogni zed exchange control |l er, recognized exchange
conpany or recogni zed cl earing house (as the case
may be).

(20) Rul es made under subsection (17) are subsidiary

| egi sl ati on.

62. Exenption from section 59(1)
and revocation of exenption

(1) Wiere the Financial Secretary is satisfied that it is
appropriate to do so —
(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities
or futures contracts,
he may, by notice in witing served on a person, exenpt the person
fromsection 59(1) -
(i) subject to such conditions as he considers
appropriate specified in the notice; and
(ii) wth effect froma date specified in the notice for
t he purpose.
(2) Were the Financial Secretary is satisfied that it is
appropriate to do so —
(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities

or futures contracts,
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he may, by notice in witing served on a person the subject of an
exenpti on under subsection (1) stating the reasons in support of
the ground or grounds for the notice, revoke the exenption —

(i) subject to such conditions as he considers
appropriate specified in the notice; and

(ii1) wth effect froma date specified in the notice for
t he purpose, being a date reasonable in all the
ci rcunstances of the case.

(3) Subject to subsection (4), a person who fails to conply
with a condition specified in a notice under subsection (1) or (2)
commts an offence and is |iable —

(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

(4) 1t shall be a defence for a person charged with an
of fence under subsection (3) to prove that the person exercised
reasonabl e diligence to conply with the notice concerned under
subsection (1) or (2) served on the person.

(5 Wthout limting the generality of the Fi nanci al
Secretary's power under subsection (1), a person is exenpt from
section 59(1) in the cases specified in Part 9 of Schedul e 3.

(6) For the avoi dance of doubt, it is hereby declared that
the Financial Secretary's power under subsection (2) to revoke an
exenption under subsection (1) includes the power to revoke and

repl ace the exenption
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Page 91

recogni zed exchange

(1) It shall be the duty of a recogni zed exchange control |l er

which is the controller of a recognized exchange conpany or

recogni zed cl earing house to ensure so far as reasonably

practicable —

(a)

(b)

(c)

(d)

an orderly, infornmed and fair market in securities
or futures contracts traded on or through each
recogni zed exchange conpany;

that there are orderly, fair and expeditious
clearing arrangenents for the securities or futures
contracts cleared through the facilities of each
recogni zed cl eari ng house;

that risks associated with its business and
operations are nmanaged prudently;

that the recogni zed exchange conpany or recogni zed
cl earing house (as the case may be) conplies with
any | awful requirenent placed on it under any
enactnment or rule of law and with any other | egal

requi renent placed on it.

(2) In discharging its obligation under subsection (1)(a),

(b) or (c), a recognized exchange controller shall -

(a)

(b)

act in the interests of the public, having
particular regard to the interests of the investing
public; and

ensure that the interests of the public prevail

where they conflict with the interests of the
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recogni zed exchange controller or the interests
that it is required to serve under any other |aw.

(3) The Conmission may, by notice in witing served on a
recogni zed exchange controller, require the controller to provide
to the Comm ssion, within such period as the Conm ssion may
specify in the notice -

(a) such books, accounts and records kept by it in
connection with or for the purposes of its business
or in respect of any trading in securities or
futures contracts or any clearing arrangenents,
referred to in subsection (1); and

(b) such other information relating to its business or
any such trading or clearing arrangenents,

and the recogni zed exchange controller shall conmply wth the
requirenent.

(4) A recognized exchange controller served with a notice
under subsection (3) which, w thout reasonabl e excuse, contravenes
the notice commits an offence and is liable on conviction to a

fine at | evel 5.

64. Imunity, etc.
(1) No liability shall be incurred by -
(a) a recogni zed exchange controller; or
(b) any person acting on behalf of a recogni zed
exchange controller, including -
(i) any nenber of the board of directors of

the recogni zed exchange controller; or



Page 93
(i) any nenber of any committee established
by the recogni zed exchange controller,
in respect of anything done or omtted to be done with reasonabl e
care and in good faith in the discharge or purported discharge of
the obligations under section 63(1) and (2) or under the rul es of
the controller.

(2) Any failure by a recogni zed exchange controller to
conply with its rules in relation to a nmatter does not prevent the
matter frombeing treated for the purposes of this Odinance as
done in accordance with the rules so long as the failure does not
substantially affect the rights of a person entitled to require

conpliance with the rules.

65. Establishment and functions of Risk
Managenent Committee

(1) A recognized exchange controller shall establish and
keep established a conmttee, to be called the R sk Managenent
Committee, to fornulate policies on risk managenent nmatters
relating to the activities of the recogni zed exchange controller
and of any recogni zed exchange conpany or recognized cl earing
house of which the recogni zed exchange controller is the
controller and to submt such policies to the recogni zed exchange
controller for its consideration.

(2) The Ri sk Managenent Commttee shall consist of -

(a) the chairman of the recogni zed exchange controll er
who shall also be the chairman of the Comm tt ee;

and
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(b) not less than 3 or nore than 7 other nenbers.

(3) The Financial Secretary shall appoint not |ess than 3 or

nore than 5 of the nmenbers referred to in subsection (2)(b).

(4) The recogni zed exchange control |l er shall appoint not

nore than 2 of the nenbers referred to in subsection (2)(b) of

whom not | ess than one shall be a menber of the board of directors

of the recogni zed exchange controller who -

66.

(a) is such a nenber otherwi se than by virtue of an
appoi nt ment under section 75(1); and
(b) is not the chief executive of the recognized

exchange controller.

Rul es of recogni zed exchange controllers

Wthout limting any of its other powers to nake rules, a

recogni zed exchange controller nmay nake rules for such nmatters as

are necessary or desirable -

67.

(a) for the performance of its duties under section 63;
(b) for the establishnent and nai ntenance of

conpensation arrangenents for the investing public.

Approval of rules or anendnents to rules
of recogni zed exchange controller

(1) Subject to subsection (6), no rule (whether or not nade

under section 66) of a recogni zed exchange controller or any

amendnent thereto shall have effect unless it has the approval in

writing of the Conmm ssion.

or
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(2) A recognized exchange controller shall submt or cause
to be submtted to the Comm ssion for its approval the rules of
the controller and every anendnent thereto.

(3) The Comm ssion shall, not later than 6 weeks after the
recei pt of a subm ssion under subsection (2) froma recognized
exchange controller, by notice in witing served on the
controller, give its approval or refuse to give its approval
(together with its reasons for the refusal) to the rules or
amendnent of the rules (as the case may be) or any part thereof,
the subject of the subm ssion.

(4) The Commission may in a particular case, with the
agreenent of the recogni zed exchange controller concerned, extend
the tine prescribed in subsection (3).

(5) The Financial Secretary may, after consultation with the
Commi ssion and the recogni zed exchange controll er concerned,
extend the tinme prescribed in subsection (3).

(6) The Conmm ssion may, by notice published in the Gazette,
decl are any class of rules of a recognized exchange controller to
be a class of rules which are not required to be approved under
subsection (1) and, accordingly, any rules of the controller which
bel ong to that class (including any anendnent thereto) shall have
effect notw thstanding that they have not been so approved.

(7) Neither the rules of a recogni zed exchange controller

nor a notice under subsection (6) is subsidiary |egislation.

68. Chairman of recogni zed exchange controll er
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(1) No person shall be the chairman of a conpany which is a
recogni zed exchange controller, whether he becane such chairnman
before, on or after the commencenent of this section, unless he
has the approval in witing of the Chief Executive to hold that
of fice.
(2) Where the Chief Executive is satisfied that it is
appropriate to do so —
(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities
or futures contracts,
he may, by notice in witing served on a person who is the
chai rman of a recogni zed exchange controller, renpve the person
fromthat office with effect froma date specified in the notice

for the purpose.

69. Appoi ntnment of chief executive or chief

operating officer of recognized exchange

controll er requires approval of

Commi ssi on

(1) No appointnent of a person as chief executive or chief
operating officer of a conmpany which is a recogni zed exchange
controll er, whether nmade before, on or after the comencenent of
this section, shall have effect unless the appointnent has the
approval in witing of the Conmm ssion.

(2) Were the Comm ssion, after consultation with the

Fi nanci al Secretary and the chairman of a recogni zed exchange

controller, is satisfied that it is appropriate to do so —
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(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities
or futures contracts,
it may, by notice in witing served on a person who is the chi ef
executive or chief operating officer of the controller, renove the
person fromthat office with effect froma date specified in the
notice for the purpose.
(3) A notice served under subsection (2) shall take effect
i mredi atel y notw t hstandi ng that an appeal against the notice has

been or may be namde under section 71

70. Wthdrawal of recognition of exchange
controller

(1) Subject to subsection (2), where the Comm ssion is
satisfied that it is appropriate to do so —
(a) in the interest of the investing public or in the
public interest; or
(b) for the proper regulation of markets in securities
or futures contracts,
it my, with the consent in witing of the Financial Secretary, by
notice in witing served on a recogni zed exchange controll er
stating the reasons in support of the ground or grounds for the
notice —
(i) wthdraw the conpany’s recognition as an exchange
controller with effect froma date specified in the

notice for the purpose;
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(ii) if the company is the controller of a recognized
exchange conpany or recogni zed clearing house,
direct the conpany to take such steps as are
specified in the notice -
(A) for the purpose of causing the conpany to
cease to be such controller; and
(B) within such period as is specified in the
notice for the purpose.

(2) The Comm ssion shall not exercise its power under
subsection (1) in relation to a recogni zed exchange controller
unless it has given the controller a reasonable opportunity of
bei ng heard.

(3) Wthout Iimting the generality of steps referred to in
subsection (1)(ii) which may be specified in a notice under that
subsection to be served on a conpany referred to in that
subsection, such steps may consist in whole or in part of steps
proposed in witing to the Conm ssion by that conpany.

(4) The steps (if any) specified in a notice under
subsection (1) may be framed so as to afford the conpany on which
the notice is served a choice between different ways of ceasing to
be the controller of the recogni zed exchange conpany or recognized
cl eari ng house concer ned.

(5) The period specified in a notice under subsection (1)
for taking the steps (if any) specified in the notice shall not
expire before the end of the period specified in section 71 within

whi ch an appeal against the notice may be made and, if such an
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appeal is made, those steps need not be taken pending the
determ nation, w thdrawal or abandonnent of the appeal.

(6) Wiere the Conmm ssion withdraws a conpany's recognition
as an exchange control |l er under subsection (1), it shall cause
notice of that fact to be published in the Gazette.

(7) Subj ect to subsection (8), a conpany served with a
noti ce under subsection (1) which contravenes the notice commts
an offence and is liable -

(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to
i nmprisonment for 6 nonths.

(8) It shall be a defence for a person charged with an
of fence under subsection (7) to prove that the person exercised
reasonabl e diligence to conply with the notice under subsection
(1) to which the offence rel ates.

(9) Wiere a conpany served with a notice under subsection
(1) contravenes the notice (and whether or not the conpany is
charged with an of fence under subsection (7)), the provisions of

Part 7 of Schedule 3 shall inmediately apply.

71. Appeals

A person served with a notice under section 59(9)(b),
61(10)(b), 69(2), 70(1) or 73(1) may appeal against the notice to
the Chief Executive in Council not |later than 14 days after the
date of service of the notice or such longer period (if any) as

the Conm ssion specifies in the notice.
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72. Provisions applicable where recognized

exchange controller,

etc. seeks

to be listed corporation

(1) The rel evant

rel evant corporation,

recogni zed exchange controller, or a

shall not becone a listed corporation unless

and until the Conmm ssion states in witing that it is satisfied

t hat -

(a)

(b)

subj ect to subsection (2), rules nade under section

24 adequately deal with possible conflicts of

interest that mght arise if the rel evant

recogni zed exchange controller or rel evant

corporation (as the case nmay be) were to be a

listed corporation; and

the rel evant recogni zed exchange controller or

rel evant corporation (as the case may be) has

entered into arrangenents with the Conm ssion that

adequately ensure —

(i)

(i)

the integrity of the market in securities
or futures contracts traded on or through
t he recogni zed exchange conpany

concer ned; and

the conpliance with obligations as a
|isted corporation which would fall on
the rel evant recogni zed exchange
controller or relevant corporation (as
the case may be) if it were to becone a

|isted corporation.
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(2) Rules referred to in subsection (1)(a) shall make
provision to the effect that the Conmm ssion shall, instead of the
St ock Exchange Conpany, take all actions and nmake all decisions in
relation to the rel evant recogni zed exchange controller or
rel evant corporation that would be taken by the Stock Exchange
Conpany in the case of a corporation that was neither a recogni zed
exchange controller nor a relevant corporation except in the case
of any action or decision in respect of which the Conm ssion
states in witing that it is satisfied that a conflict of interest
wll not arise if that action or decision were to be taken or made
(as the case may be) by the Stock Exchange Conpany.

(3) By virtue of this section, the Conm ssion shall have
such powers and functions as are provided for it under -

(a) rules made for the purposes of subsections (1)(a)
and (2);
(b) arrangenents referred to in subsection (1)(b).

(4) Wiere a fee is payable to the Stock Exchange Conpany by
a person for the taking of an action or the naking of a decision
whi ch may be taken or nmade (as the case may be) by the Conmm ssion
by virtue of subsections (1)(a) and (2), then, notw thstandi ng any
ot her enactnent or rule of |law, that person shall pay that fee to
the Conmission in any case where the Conm ssion takes that action
or makes that decision (as the case may be) by virtue of those

subsecti ons.
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73. Conmm ssion may give directions to
recogni zed exchange controll er
where it is satisfied that
conflict of interest exists, etc.
(1) Were the Commission is satisfied that —
(a) a conflict of interest exists or may cone into
exi stence between —
(1) the interest of a recogni zed exchange
controller or a relevant corporation; and
(1) the interest of the proper performance of
the functions conferred by this O dinance
or any other enactnent (including any
rul es made under any enactnent, whet her
or not they are subsidiary |egislation)
on the controller or the rel evant
corporation; or
(b) such a conflict of interest has existed in
ci rcunstances that nake it likely that the conflict
of interest will continue or be repeated,
then the Conm ssion may by notice in witing served on the
controller or relevant corporation (as the case nay be) stating
the reason or reasons in support of the ground or grounds for the
notice, direct the controller or relevant corporation (as the case
may be) to forthwith take such steps as are specified in the
notice (including steps in relation to any of its affairs,
busi ness and property what soever) for the purposes of renedying
the conflict of interest or the matters occasioning the conflict

of interest (as the case may be).
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(2) A notice served under subsection (1) shall take effect
i mredi ately notw t hstandi ng that an appeal against the notice has
been or may be nade under section 71
(3) A recogni zed exchange controller or relevant corporation
served with a notice under subsection (1) which contravenes the
notice conmts an offence and is liable —
(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
(b) on summary conviction to a fine at level 6 and to

i nmprisonment for 6 nonths.

74. Fees to be approved by Conm ssion
(1) No fee inposed on or after the comencenent of this
section by -
(a) a recogni zed exchange controller in its capacity as
a recogni zed exchange controller; or
(b) a recogni zed exchange conpany or recogni zed
cl earing house —
(i) of which the recogni zed exchange
controller is the controller; and
(i) inits capacity as a recogni zed exchange
conpany or recognized cl earing house (as
the case may be),
shall have effect unless the fee is specified in the rules of the
recogni zed exchange controll er, recogni zed exchange conpany or
recogni zed cl eari ng house (as the case nay be) and has the

approval in witing of the Conm ssion.
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(2) The Conm ssion shall, in deciding whether or not to
approve a fee referred to in subsection (1), have regard to, anong
other matters -
(a) the level of conpetition (if any) in Hong Kong for
the matter for which the fee is to be inposed; and
(b) the level of fee (if any) inposed by another
recogni zed exchange controller, recogni zed exchange
conpany or recogni zed cl eari ng house or any simlar
body outside Hong Kong, for the same or a simlar

matter to which the fee rel ates.

75. Financial Secretary may appoint not nore than

8 persons to board of directors of recognized

exchange controller

(1) Notw thstanding any enactnent or rule of |aw but subject
to subsection (2), the Financial Secretary may appoint not nore
than 8 persons to be nenbers of the board of directors of a
recogni zed exchange controll er where the Financial Secretary is
satisfied that it is appropriate to do so in the interest of the
investing public or in the public interest.

(2) The Financial Secretary shall exercise his power under
subsection (1) in such a way that, inmediately follow ng the
annual general neeting of the recogni zed exchange controller held
in 2003 and thereafter, the nunmber of nenbers of its board of
di rectors who are such nenbers by virtue of an appoi ntnment under

t hat subsection is not nobre than the naxi nrum nunber of nenbers of

that board who may be such nmenbers ot herw se than by virtue of
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such an appoi nt nent (but excluding the chief executive of the
recogni zed exchange controller).

(3) Subject to subsection (4), a nenber of the board of
directors of the recogni zed exchange controller who is such a
menber by virtue of an appoi ntnent under subsection (1) shall have
the sane rights, privileges, obligations and liabilities under any
enactnment or rule of law as a nenber of that board who is such a
nmenber ot herwi se than by virtue of such an appoi nt nment.

(4) Notw thstanding any enactnment or rule of Iaw, no person
appoi nted under subsection (1) as a nenber of the board of
directors of the recogni zed exchange controller may be renoved
fromthat office by a resolution of the other directors of the
board or a special resolution of the recogni zed exchange

controller.

76. Anmendnent of Schedule 3
The Chi ef Executive in Council may, by order published in the

Gazette, anend Parts 1, 2, 4, 7 to 9 of Schedul e 3.

Division 4 - Investor conpensation conpanies

77. Recognition of investor conpensation conpany
(1) Were the Cormission is satisfied that it is appropriate
to do so -
(a) in the interest of the investing public or in the

public interest; or
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(b) for the facilitation of the nmanagenent and
adm ni stration of the conpensation fund under Part
X1,
it may, after consultation with the Financial Secretary, by notice
in witing served on a conpany, recognize the conpany as an
I nvest or conpensati on conpany -
(i) subject to such conditions as it considers
appropriate specified in the notice; and
(ii) wth effect froma date specified in the notice for
t he purpose.

(2) Wthout limting the generality of conditions which may
be specified in a notice under subsection (1), the Conm ssion may,
by notice in witing served on a recogni zed i nvestor conpensation
conpany, add conditions to, or vary or repeal any conditions
specified in, the first-nentioned notice where the Conm ssion -

(a) is satisfied that it is appropriate to do so on a
ground specified in paragraph (a) or (b) of that
subsection; and

(b) has consulted the Financial Secretary.

(3) Were a conpany becones a recogni zed i nvestor
conpensati on conpany, the Comm ssion shall cause notice of that
fact to be published in the Gazette.

(4) \Where a conpany is seeking to be a recogni zed i nvestor
conpensati on conpany and the Commr ssion is mnded not to recognize
t he conpany under subsection (1), the Conm ssion shall give the
conpany a reasonabl e opportunity of being heard before naking a

deci sion to so recogni ze or not recogni ze the conpany.
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78. Transfer and resunption of functions of
recogni zed i nvestor conpensation conpany

(1) The Comm ssion may request the Chief Executive in
Council to transfer, by order ("transfer order") published in the
Gazette, to a recogni zed investor conpensation conpany desi gnated
("designated investor conpensation conpany”) by the Conm ssion for
t he purposes of this section, a function to which this section
applies, if the Commssion is satisfied that the designated
i nvestor conpensation conpany is willing and able to performthe
functi on.

(2) This section applies to a function of the Comm ssion
under Part XIl (other than section 228(2)).

(3) For the purposes of subsection (2), the function of the
Conmmi ssi on under Part XlI to maintain the conpensation fund
includes a function to nmaintain all or any part of the
conpensation fund, and the other provisions of this O dinance
shall apply accordingly.

(4) A function to which this section applies nmay be
transferred by a transfer order either in whole or in part, and
the transfer may be subject to -

(a) a reservation that the Commssion is to exercise
the function concurrently with the desi gnated
i nvest or conpensati on conpany; and

(b) such other conditions as the Conm ssion considers

appropri ate.
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(5) A transfer order may contain such incidental,
consequential and suppl enental provisions as nay be necessary or
expedi ent for the purpose of giving full effect to the order.

(6) The Comm ssion may at the request or with the consent of
a designated investor conpensation conmpany resune a function
transferred by a transfer order, but the resunption takes effect
only by order of the Chief Executive in Council.

(7) The Chief Executive in Council may order that the
Commi ssion resunme a function transferred to a designated investor
conpensati on conpany by a transfer order if the Conm ssion so
requests and if it appears to the Chief Executive in Council to be

in the public interest to do so.

79. Duties of recognized investor
conpensati on conpani es

(1) The Conmission may, by notice in witing served on a
recogni zed i nvestor conpensation conpany, require the conpany to
provide to the Comm ssion, within such period as the Conmm ssion
may specify in the notice -

(a) such books, accounts and records kept by it in
connection with or for the purposes of its business
or in respect of the managenent and adm ni stration
of the conpensation fund; and

(b) such other information relating to its business or
t he managenent and adm ni stration of the
conpensati on fund,

and the conpany shall conply with the requirenent.
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(2) A recognized investor conpensation conpany served with a
noti ce under subsection (1) which, w thout reasonabl e excuse,
contravenes the notice commts an offence and is |iable on

conviction to a fine at | evel 5.

80. Imunity, etc.
(1) No liability shall be incurred by -

(a) a recognized investor conpensation conpany; or

(b) any person acting on behalf of a recognized
I nvest or conpensati on conpany, including -

(i) any nenber of the board of directors of
t he conpany; or
(i) any nmenber of any committee established
by the conpany,
in respect of anything done or omtted to be done with reasonabl e
care and in good faith in the discharge or purported discharge of
the obligations to which this subsection applies.
(2) The obligations to which subsection (1) applies are
t hose -

(a) that relate to or arise out of a function that has
been transferred to the recogni zed i nvestor
conpensati on conpany under section 78; or

(b) to which the conpany is subject under rul es nade
under Part Xl 1I.

(3) Any failure by a recogni zed investor conpensation
conpany to conply with its rules in relation to a matter does not

prevent the nmatter frombeing treated for the purposes of this
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Ordi nance as done in accordance with the rules so long as the
failure does not substantially affect the rights of a person

entitled to require conpliance with the rules.

81. Rules of recognized investor conpensation conpany
(1) Wthout limting any of its other powers to make rules,
a recogni zed i nvestor conpensation conpany may nake rul es which -
(a) provide for or facilitate the proper and efficient
operati on and nmanagenent of the conpany;
(b) provide for the obtaining of such insurance,
surety, guarantee or other security or the making
of such financial arrangenent by the conpany as may
be necessary or appropriate for the purposes of its
oper ation; and
(c) provide for or facilitate the proper and efficient
performance of a function transferred to the

conmpany under section 78.

82. Approval of rules or amendnents to rul es of
recogni zed i nvestor conpensati on conpani es

(1) Subject to subsection (7), no rule (whether or not nade
under section 81) of a recognized i nvestor conpensation conpany or
any anmendnent thereto shall have effect unless it has the approval
in witing of the Comm ssion.

(2) A recognized investor conpensation conpany shall submt

or cause to be submtted to the Conmm ssion -
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(a) for its approval the rules and every anmendnent
thereto that require approval under subsection (1),
together with explanations of their purpose and
likely effect, including their effect on the
investing public, in sufficient detail to enable
t he Conm ssion to deci de whether to approve them or
refuse to approve them and
(b) the rules and every anendnent thereto which bel ong
to a class the subject of a declaration under
subsection (7) as soon as reasonably practicable
after they have been nade.
(3) The Comm ssion shall, not later than 6 weeks after the
recei pt of a subm ssion under subsection (2)(a) froma recognized
i nvestor conpensation conpany, by notice in witing served on the
conmpany, give its approval or refuse to give its approval (together
with its reasons for the refusal) to the rules or amendnent of the
rules (as the case nmay be) or any part thereof, the subject of the
subm ssi on.
(4) The Conmm ssion may give its approval under subsection
(3) subject to requirenments which shall be satisfied before the
rules or anendnent of the rules or any part thereof take effect.
(5) The Commission may in a particular case, with the
agreenent of the recogni zed investor conpensati on conpany
concerned, extend the tinme prescribed in subsection (3).
(6) The Financial Secretary may, after consultation with the
Commi ssi on and the recogni zed i nvestor conpensati on conpany

concerned, extend the tinme prescribed in subsection (3).
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(7) The Conmi ssion may, by notice published in the Gazette,
decl are any class of rules of a recognized investor conpensation
conpany to be a class of rules which are not required to be
approved under subsection (1) and, accordingly, any rules of the
conpany whi ch belong to that class (including any anendnent
thereto) shall have effect notw thstanding that they have not been
so approved.

(8) A recogni zed i nvestor conpensation conpany shall nake
its rules available to the public in a nanner approved by the
Conmm ssi on.

(9) Neither the rules of a recognized investor conpensation
conmpany nor a notice under subsection (7) is subsidiary

| egi sl ati on.

83. Wthdrawal of recognition of investor
conpensati on conpany

(1) Subject to subsections (2) to (4), the Conm ssion nay,
after consultation with the Financial Secretary, by notice in
witing served on a recogni zed investor conpensation conpany,

W t hdraw t he conpany's recognition as an investor conpensation
conpany with effect froma date specified in the notice for the
pur pose.

(2) The Conmi ssion nay only serve a notice under subsection
(1) inrelation to a conpany that -

(a) fails to conply with the requirenents of this
Ordinance or with a condition inposed under section

77;
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(b) 1is being wound up; or
(c) requests the Conm ssion to do so.

(3) The Comm ssion shall not exercise its power under
subsection (1) in relation to a recogni zed i nvestor conpensation
conpany unless it has given the conpany a reasonabl e opportunity
of bei ng heard.

(4) Except where responding to a request under subsection
(2)(c), the Comm ssion shall give the recognized investor
conpensati on conpany not |less than 14 days' notice in witing of
its intention to serve a notice under subsection (1) and the
grounds for doing so.

(5) \Were the Conmm ssion withdraws a conpany's recognition
as an investor conpensation conpany under subsection (1), it shal
cause notice of that fact to be published in the Gazette.

(6) A notice served under this section shall take effect
i mredi atel y notw t hstandi ng that an appeal against the notice has

been or may be nade under section 84.

84. Appeal s

A conpany served with a notice under section 83(1) may appeal
agai nst the notice to the Chief Executive in Council not |ater
than 14 days after the date of service of the notice or such

| onger period (if any) as the Commi ssion specifies in the notice.

85. Subrogation of recognized investor
conpensati on conpany to rights, etc.,
of claimant on paynent from
conpensati on fund
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(1) On a recogni zed investor conpensati on conpany naki ng any
paynent out of the conpensation fund in respect of any claimnade
under rul es made under Part XII| -

(a) the conpany shall be subrogated, to the extent of
that paynment, to all the rights and renedi es of the
claimant in relation to the |oss sustained by him
by reason of the default on which the clai mwas
based; and

(b) the claimant shall have no right in bankruptcy or
wi ndi ng up or by legal proceedings or otherwi se to
receive in respect of the |loss any sumout of the
assets of the exchange participant or other person
concerned who is in default, or where the |oss was
caused by the defalcation, fraud or m sfeasance of
an enpl oyee of that exchange partici pant or that
ot her person, the assets of that enployee, until
the recogni zed i nvestor conpensation conpany has
been rei nbursed the full amount of its paynent.

(2) Al anobunts recovered by the recogni zed investor
conpensati on conpany under subsection (1) shall be paid in such
manner as the Comm ssion may direct and shall becone part of the

conpensati on fund.

86. Financial statenents of a recognized
i nvestor conpensati on conpany

(1) Subject to subsection (3), a recognized investor

conpensati on conpany shall -
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(a) prepare such financial statenents and ot her
docunents, for such periods, as are prescribed by
rul es made by the Conm ssion for the purposes of
this subsection; and

(b) lodge the financial statenents and ot her docunents,
together with an auditor's report containing such
information as is so prescribed, with the
Comm ssion not |later than 4 nonths after the end of
the financial year to which they rel ate.

(2) Wthout limting the generality of subsection (1), the
requi renents under that subsection relating to the financia
statenments and ot her docunents and the auditor's report include
the requirenent that -

(a) the financial statenents and other docunents are to
relate to such matters and contain such particul ars
as are specified in the rules;

(b) the auditor's report is to contain such
particul ars, including such statenent of opinion,
as is specified in the rules;

(c) the financial statenents and ot her docunents, and
the auditor's report, are to be prepared in
accordance with such basis as are specified in the
rul es; and

(d) without Iimting the generality of section 129B of
t he Conpani es Ordi nance (Cap. 32), the financial
statenments and ot her docunents are to be signed by

the chief executive officer of the recognized
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i nvestor conpensation conpany, by which they are
pr epar ed.

(3) On an application in witing by a recogni zed i nvestor
conpensati on conpany, the Conm ssion nmay extend the period within
whi ch the financial statenents and other docunents and the
auditor's report that are required under subsection (1) to be
| odged by it for such period and subject to such conditions as the
Commi ssi on considers appropriate, if the Commssion is satisfied
that there are special reasons for granting the extension.

(4) A recognized investor conpensation conpany shall cause a
copy of each of the financial statenents and ot her docunents and
the auditor's report that are required under subsection (1) to be
| odged by it to be sent to the Financial Secretary and to be

publ i shed in the Gazette.

87. Enpl oyees of and del egations by a
recogni zed i nvestor conpensation

conpany

(1) The Conmi ssion may arrange for any of its enpl oyees,
of ficers, agents or consultants to assist in the operations of a
recogni zed i nvestor conpensation conpany.

(2) A recogni zed exchange conpany or recogni zed exchange
controller may, with the consent of a recognized investor
conpensati on conpany, arrange for any of its enpl oyees, officers,
agents or consultants to assist in the operations of that
recogni zed i nvestor conpensation conpany.

(3) A recognized investor conpensation conpany may by

resolution and subject to the approval of the Conm ssion, with or
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wi thout restrictions or conditions as the conmpany considers
appropriate, delegate in witing to any person any of its powers

and duties other than its power under section 81.

88. Investnent of noneys
VWhere -
(a) by virtue of a transfer of a function under section
78, any nopney which forns part of the conpensation
fund is held by a recogni zed i nvestor conpensati on
conpany; and
(b) such noney is not imediately required for
perform ng that function,
the conpany may invest the noney in such manner as the Conm ssion

shal | approve.

89. Further activities of recognized
i nvestor conpensati on conpany

(1) A recognized investor conpensation conpany nay, in
addition to performng a function transferred to it under section
78, conduct such activities or businesses as nay be approved in
witing by the Comm ssion.

(2) The Comm ssion shall not approve the conduct of any
activities or businesses referred to in subsection (1) unless it
is satisfied that such activities or businesses are conducive to
t he managenent or adm nistration of the conpensation fund under
Part XIl or is otherwi se conducive to the maintenance of the

integrity of dealing in securities or futures contracts, or the
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entering into of property investnent arrangenents or |everaged

forei gn exchange contracts.

Division 5 - CGeneral — Exchange conpani es, clearing houses,
exchange controllers and i nvestor conpensati on conpani es

90. Supply of information

(1) The Conm ssion, a recognized exchange conpany, a
recogni zed cl earing house, a recogni zed exchange controller or a
recogni zed i nvestor conpensation conpany shall be entitled to
supply each other with information about its affairs and -

(a) in the case of an exchange conpany, the affairs of
any of its exchange participants; and

(b) in the case of a clearing house, the affairs of any
of its clearing participants.

(2) The Conmission may, by notice in witing served on a
recogni zed exchange conpany, recogni zed cl eari ng house, recogni zed
exchange controller or recognized investor conpensati on conpany,
require it to supply the Conm ssion with such information as the
Comm ssion may reasonably require for the performance of the
functions of the Conm ssion under the rel evant provisions,
including information in its possession relating to -

(a) in the case of an exchange conpany, the affairs of
any of its exchange participants;
(b) in the case of a clearing house, the affairs of any

of its clearing participants; and
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(c) in the case of a recognized exchange controller,
the affairs of any of its subsidiaries.

(3) The supply of information under subsection (1) or (2)
shall not be treated as publication for the purposes of the |aw of
def amati on and, subject to section 358, a person supplying the
i nformati on does not incur liability as a consequence thereof.

(4) Were any information is supplied under subsection (1)
to a recogni zed exchange conpany, recognized cl eari ng house,
recogni zed exchange controller or recogni zed i nvestor conpensati on
conpany, the conpany concerned, the controller or the clearing
house to whomthe information is supplied shall not disclose the
i nformation, or any part of it, to any other person w thout the

consent of the Comm ssion.

91. Additional powers of Conm ssion -
restriction notices

(1) Subject to subsections (2), (5) and (13), where the
Comm ssion is satisfied that it is appropriate to do so -
(a) in the interest of the investing public or in the
public interest;
(b) for the protection of investors; or
(c) for the proper regulation of a recogni zed exchange
conpany, recogni zed cl eari ng house, recognized
exchange controller or recogni zed investor

conpensati on conpany,
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it my by notice in witing ("restriction notice") served on the

exchange conpany,

cl eari ng house, exchange controller or investor

conpensati on conpany do any or all of the follow ng -

(2)

unl ess -

(1)

(i)

requi re the exchange conpany, clearing house,

exchange controller or investor conpensation

conpany before the expiry of a period set out in

the notice -

(A)

(B)

to anmend, supplenent, w thdraw or revoke, in
the manner specified in the notice, a
provision of its nmenorandum articles, rules
or regul ations or other instrunment so
speci fi ed;

to take such action relating to the
managenent, conduct or operation of its

busi ness as may be so specified;

prohi bit the exchange conpany, clearing house,

exchange controller or investor conpensation

conpany from doi ng, during a period so specified,

such act or other thing relating to the nmanagenent,

conduct or operation of its business as nay be so

speci fi ed.

The Comm ssion shall not serve a restriction notice

(a)

(b)

it

in

it

has previously consulted the Financial Secretary
relation to the notice;

has previously requested in witing the exchange

conpany, clearing house, exchange controller or



(c)

Page 121
i nvestor conpensation conpany concerned to put, or
cause to be put, into effect a provision (which
includes a request to refrain fromdoing any act or
ot her thing) specified in the request and simlar
in effect to the requirenent or prohibition
specified in the restriction notice or, where there
is nore than one such requirenment or prohibition so
speci fied, provisions the conbined effect of all of
which is simlar to the combined effect of the
requi rements or prohibitions so specified; and
in the case of a request under paragraph (b) which -
(i) contains a provision requesting the
exchange conpany, clearing house,
exchange controller or investor
conpensati on conpany concerned to anend,
suppl ement, w thdraw or revoke any
provi sion of its nmenorandumor articles
under subsection (1)(i), the provision
has not been conplied with before the
expiration of the period specified in
relation thereto in the request being not
| ess than 45 days; or
(1) contains a provision requesting the
exchange conpany, clearing house,
exchange controller or investor
conpensati on conpany concerned to do or

refrain fromdoing any act or other
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thing, the Comm ssion is satisfied that
the provision has not been conplied wth.

(3) A recogni zed exchange conpany, recogni zed cl earing
house, recogni zed exchange controller or recognized investor
conpensati on conpany may appeal to the Chief Executive in Counci
against a restriction notice that requires the exchange conpany,
cl eari ng house, exchange controller or investor conpensation
conpany to anend, supplenent, w thdraw or revoke any provision of
its menorandum or articles.

(4) An appeal under subsection (3) does not affect the
comng into force of the restriction notice to which the appea
rel at es.

(5) A period specified in a restriction notice in relation
to a prohibition under subsection (1)(ii) shall not exceed 6
nont hs begi nning on the date of the notice.

(6) The Conmi ssion may, after consultation with the
Fi nanci al Secretary, by notice in witing served on the exchange
conpany, clearing house, exchange controller or investor
conpensati on conpany concerned, extend, for a period or successive
peri ods of not nore than 3 nonths each, the period during which a
restriction notice is to remain in force.

(7) Were arestriction notice is issued or extended under
this section, the Conm ssion may publish in the Gazette a copy of
the notice or, as nay be appropriate, particulars of the

ext ensi on.
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(8 Arestriction notice nmay, on the application of the
Commi ssion to the Court of First Instance, be enforced by an order
of the Court as if it were a judgnent or order of the Court.

(9) VWhere a recogni zed exchange conpany, recogni zed cl earing
house, recogni zed exchange controller or recogni zed investor
conpensation conpany is in breach of a requirenent in a
restriction notice under subsection (1)(i)(A) relating to a
provision of its nmenorandum articles, rules or regulations or
ot her instrunent -

(a) in the case of a requirenent to anend such
provi sion, the provision shall be deened to have
effect as if the requirenent had been conplied
Wi th;

(b) in the case of a requirenent to withdraw or revoke
such provision, the provision ceases to have
ef fect.

(10) \Were -

(a) a restriction notice includes a requirenent
descri bed in subsection (1)(i)(A) and the
requirenent relates to the menorandum or articles
of a conpany; and

(b) by virtue of subsection (9) the provision to which
the requirenent relates has effect as if the
requi renent had been conplied with or (as the case
may be) has ceased to have effect,

the Conmi ssion shall, as soon as may be, deliver to the Registrar

of Conpani es a copy of the notice.
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(11) |If there is an appeal under subsection (3) against the
notice and the appeal is not wthdrawn, the Comm ssion shall, as
soon as may be, informthe Registrar of Conpanies in witing of
the outcone of the appeal.

(12) None of the follow ng persons shall be liable in damages
for any act or om ssion done or omtted in conpliance or in
purported conpliance with a restriction notice unless the act or
om ssion is shown by the person claimng the damages to have been
done or onmitted in bad faith -

(a) a recognized exchange conpany, recogni zed cl earing
house, recogni zed exchange controller or recognized
I nvestor conpensati on conpany;

(b) an officer or enployee of a recognized exchange
conpany, recogni zed cl eari ng house, recognized
exchange controller or recognized investor
conpensati on company;

(c) an exchange participant; and

(d) a clearing participant.

(13) This section shall not be construed as requiring the
Comm ssion to do under this section anything which nay be done by

t he Comm ssion by direction under section 28(1)(b) or 29.

92. Additional powers of Comm ssion -
suspensi on orders

(1) Where the Conmission is satisfied that it is appropriate

to do so -
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(a) in the interest of the investing public or in the
public interest;

(b) for the protection of investors; or

(c) for the proper regulation of a recogni zed exchange
conpany, recogni zed cl earing house, recognized
exchange controller or recogni zed investor
conpensati on conpany,

it may, after consultation with the Financial Secretary, issue a
suspensi on order relating to all or any of the follow ng -

(i) the functions of the board of directors or
governi ng body of the exchange conpany, clearing
house, exchange controller or investor conpensation
conpany;

(ii) the functions of a director of a board or a nenber
of a body referred to in paragraph (i);
(ti1) the functions of a commttee, including a sub-
commttee, established by a board or body referred
to in paragraph (i);
(iv) the functions of the chief executive officer,
whet her called that or not, of the exchange
conpany, clearing house, exchange controller or
i nvestor conpensati on comnpany.
(2) VWhile a suspension order is in force the follow ng
provi sions apply -

(a) neither the recogni zed exchange conpany, recognized

cl eari ng house, recogni zed exchange controller or

recogni zed i nvestor conpensati on conpany to which
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the order relates nor any board, governing body,
committee or officer of it shall performa function
to which the order rel ates;

(b) a function to which paragraph (a) applies may be
performed by the person specified in the order in
relation to that function

(c) a person referred to in paragraph (a) shall not, by
act or omssion, either directly or indirectly,
affect the manner in which a function referred to
I n that paragraph is perforned.

(3) Subject to subsection (7), a suspension order shal
continue in force for the period not exceeding 6 nonths specified
in the order.

(4) A suspension order or an extension of it under
subsection (7) shall take effect when a copy of the order or
noti ce of the extension is served under subsection (8)(a) on the
exchange conpany, clearing house, exchange controller or investor
conpensati on conpany to which the order rel ates.

(5) Where a suspension order is nmade or extended under this
section, the Conm ssion shall, as soon as reasonably practicable
to do so, give a copy of a suspension order or, as may be
appropriate, notice of its extension to the chief executive
of ficer of the exchange conpany, clearing house, exchange
controller or investor conpensation conpany to which the order
relates and to the directors or nenbers of its conmttee (if any)
as the Commi ssion considers appropriate in the circunstances.

(6) Nothing in subsection (5) affects subsection (4).
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(7) The Conmi ssion may, after consultation with the
Fi nanci al Secretary, extend for a period or successive periods of
not nore than 3 nonths each the period during which a suspension
order is to remain in force.
(8) \Wiere a suspension order is nade or extended under this
section, the Conm ssion shall -

(a) forthwith serve a copy of the order or notice in
writing of the extension on the exchange conpany,
cl eari ng house, exchange controller or investor
conpensati on conpany to which the order rel ates;
and

(b) publish in the Gazette and publish through at | east
one ot her nedia a copy of the suspension order or,
as may be appropriate, notice of its extension.

(9) A suspension order may, on the application of the
Conmi ssion to the Court of First Instance, be enforced by an order
of the Court as if it were a judgnent or order of the Court.

(10) The exchange conpany, clearing house, exchange
controller or investor conpensation conpany concerned shall pay to
t he Conmi ssion on demand costs or expenses reasonably incurred by
the Conm ssion or an executive or a non-executive director or
enpl oyee of the Conm ssion in connection with a suspension order.

(11) The anpbunt of the costs or expenses denmanded under
subsection (10) are recoverable by the Commi ssion as a civil debt.

(12) A person who know ngly contravenes subsection (2)(c)

conmmits an offence and is |liable -
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(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
(b) on summary conviction to a fine at level 6 and to

i nprisonnment for 6 nonths.

93. Application of Conpanies O dinance

Where there is any inconsistency between this Part and the
Conpani es Ordinance (Cap. 32) inits application to a recognized
exchange conpany, a recogni zed cl earing house, a recognized
exchange controller or a recognized investor conpensation conpany,

this Part prevails.

Division 6 - Automated tradi ng services

94. Authorization for providing
automat ed tradi ng services

(1) No person shall provide automated tradi ng services
unl ess that person has been authorized to do so under subsection
(2) or has been granted a |licence to do so under Part V.

(2) Were the Commission is satisfied that it is appropriate
to do so in the interest of the investing public or in the public
i nterest, the Conmm ssion may -

(a) upon application by a person, by notice in witing
served on that person, authorize that person to

provi de automated tradi ng services -
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(i) subject to such conditions as it
consi ders appropriate specified in the
notice; and
(1) wth effect froma date specified in the
notice for the purpose; or
(b) authorize a stock exchange or futures exchange
out si de Hong Kong to provide automated trading
services with effect froma date specified in the
notice for the purpose.

(3) Were a person or a stock exchange or futures exchange
out side Hong Kong is granted an authorization under subsection
(2), the Conm ssion shall cause notice of that fact to be
publ i shed in the Gazette.

(4) Were a person or a stock exchange or futures exchange
out si de Hong Kong i s seeking an authorization to provi de aut omat ed
tradi ng services and the Commi ssion is mnded not to grant the
aut hori zati on under subsection (2), the Comm ssion shall give the
person or (as the case may be) the stock exchange or futures
exchange a reasonabl e opportunity of being heard before making a
decision to grant or not grant the authorization.

(5) The Comm ssion shall prepare and publish in the Gazette
or otherw se guidelines setting out the principles, procedures and
standards in relation to authorization for providing automated
tradi ng services under this section.

(6) Any guidelines published under subsection (5) are not

subsi diary | egislation.
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95. Application for authorization

(1) An application under section 94(2)(a) shall be

acconpani ed by -

(a)

(b)

such information and particulars as the Conmm ssion
may reasonably require; and
an application fee prescribed by the Comm ssion

under section 371.

(2) Wthout limting the generality of subsection (1)(a), an

application under section 94(2)(a) shall al so be acconpani ed by

such informati on as nmay reasonably be required by the Conm ssion

regarding -

(a)

(b)

(¢)

(d)

the services and facilities which the applicant
will hold itself out as being able to provide if
the application is all owed;

t he busi ness which the applicant proposes to carry
on and to which the application relates, any person
whom t he applicant proposes to enploy or with whom
the applicant intends to be associated in the
course of carrying on the business;

t he busi ness which the applicant is carrying on,
the officers it enploys and the persons with whom
the applicant is associated in the course of
carrying on the business; and

its directors and substantial shareholders and, if
any of its substantial shareholders is a
corporation, the directors and substanti al

shar ehol ders of that corporation
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(3) In considering an application under section 94(2)(a),
t he Conm ssion may have regard to any information in its

possessi on whet her provided by the applicant or not.

96. Conditions for authorization

(1) Wthout Iimting the generality of conditions which may
be specified in a notice under section 94(2)(a), the Conm ssion
may, by notice in witing served on a person authorized under that
section, add conditions to, or vary or repeal any conditions
specified under that section where the Conmm ssion is satisfied
that it is appropriate to do so.

(2) Wthout limting the generality of section 94(2)(a) or
subsection (1), a notice served thereunder may contain a condition
that the person authorized to provide automated tradi ng services
shall conply with all or any of the follow ng requirenents, that
is to say, the person shall -

(a) provide the services according to rules approved by
the Comm ssion for the purpose;

(b) ensure as far as is reasonably practicabl e that
there is an orderly, informed and fair market in
relation to all transactions which are carried out
by neans of or through the services;

(c) ensure that the securities or futures contract, the
sal e or purchase of which is to be negotiated or
concl uded by neans of or through the services,

bel ongs to a class of securities or futures
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contracts specified in the notice by the Conm ssion
for this purpose;

(d) ensure that the transaction that is to be novat ed,
cl eared, settled or guaranteed by neans of or
t hrough the services belongs to a class of
transactions specified in the notice by the
Commi ssion for this purpose;

(e) disclose to the Conm ssion within the tine and in
the manner specified in the notice, such
i nformation as the Conm ssion nmay request for the
pur pose of discharging its functions under this
Or di nance,;

(f) permt any person authorized in that behalf by the
Commi ssion to enter at any reasonable tine the
prem ses at which the services are provided and to
i nspect the electronic facilities by neans of which
the services are provided,

(g) mintain automated systens with adequate capacity,
facilities to neet contingencies or energencies,
and security and technical support for the
provi sion of the services;

(h) notify the Conm ssion of any changes to the
informati on and particulars required by the
Commi ssi on under section 95(1) or (2);

(i) pay to the Comm ssion an annual fee prescribed by

t he Comm ssi on under section 371.
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97. Wthdrawal of authorization

(1) Subject to subsection (2), where the Comm ssion is
satisfied that it is appropriate to do so in the interest of the
investing public or in the public interest, it may, by notice in
witing served on a person or a stock exchange or futures exchange
granted an aut horization under section 94(2), stating the reasons
i n support of the ground or grounds for the notice, wthdraw the
authorization with effect froma date specified in the notice for
t he purpose.

(2) The Conm ssion shall not exercise its power under
subsection (1) in relation to a person or a stock exchange or
futures exchange granted an authorization under section 94(2)
unless it has given the person or (as the case may be) the stock
exchange or futures exchange a reasonabl e opportunity of being
hear d.

(3) A notice served under the section shall take effect
i mredi atel y notwi t hstanding that an application for review of the
decision to serve the notice has been or nmay be nade under section

203.

98. Rul e-naki ng powers
(1) The Conmm ssion may, W thout prejudice to section 373(8)
and (9), make rules -
(a) requiring a person authorized to provide automated
tradi ng services to supply the Comm ssion with such
information as the Conm ssion requires to satisfy

the Conm ssion that the conditions specified in a



(b)

(c)
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notice served on the person under section 94(2)(a)
or 96 are conplied with
providing for the tinme within which and the manner
in which the information under paragraph (a) shal
be provided; and
providing for generally the regul ati on of automated
tradi ng services and any other nmatters incidental

t her et o.

(2) Wthout limting the generality of rules which may be

made under subsection (1), such rules may -

(a)

(b)

(c)

provi de for the standards of conduct and practice
to be complied with in relation to the provision of
aut omat ed tradi ng servi ces;

prohi bit the use of m sl eading or deceptive
advertisenents in relation to the provision of

aut omated tradi ng services or inpose conditions for
the use of advertisenents in relation to the

provi sion of such services;

requi re a person authorized to provide automated
tradi ng services -

(1) to take steps to avoid conflicts of
interests, and specify the steps that
shall be taken in the event that there is
a potential or actual conflict or
interest; and

(i) to take such steps as the Conm ssion nay

specify to ensure that there is
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integrity, transparency and fairness in
transacti ons conducted through the

services, including steps to ensure that

(A) a request for the services is to be
dealt with properly and as
expeditiously as is appropriate in
the circunstances; and

(B) access rights to the services and
the relevant tradi ng conventions
relating to the transactions to be
conducted through the services are
properly explained to the persons to
whom t he services are provided;

(d) provide for the neasures designed to di scourage and
identify any noney |aundering activities.

(3) Rules nmade under this section may provide that a person
who, wi thout reasonable excuse, fails to conply with any specified
provision of the rules that apply to it or him(as the case nmay
be) commits an offence and is liable -

(a) on conviction on indictnent to a fine of $500, 000
and to inprisonnent for 2 years; and
(b) on summary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.

99. Breach of condition of authorization

A person who -
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(b)
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contravenes section 94(1); or
fails to conply wiwth a condition specified in a
noti ce under section 94(2)(a) or 96 served on the

per son,

commts an of fence and shall be liable -

(1)

(i)

on conviction on indictrment to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
on summary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.
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PART |V

OFFERS OF | NVESTMENTS

Division 1 - Interpretation

100. Interpretation of Part IV

(1) In this Part, unless the context otherw se requires -

"advertisenent" ( ) includes every formof advertising, whether

made orally or produced nechanically, electronically,

magnetically, optically, nmanually or by any other neans;

"approved person" ( ) —

(a) in relation to a collective investnent schene,

means a person approved by the Conm ssion under

section 103(3);

(b) inrelation to the issue of an advertisenent,

invitation or docunent, neans a person approved by

t he Conm ssion under section 104(3);

"certificate of deposit” ( ) neans a certificate of deposit as

defined in section 2(1) of the Inland Revenue O di nance (Cap.
112);

“col l ective investnent schene" ( ) means -

(a) a nutual fund;
(b) awunit trust; or

(c) any investnent arrangenents;

"credit union" ( ) means a credit union regi stered under

the Credit Unions Odinance (Cap. 119);



"docunment " (

magazi ne,
circul ar,

(a)

(b)

"exenpt ed body"
Part 4 of

“i nvestnent arr

(a)
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) means any publication (including a newspaper,

journal or other publication, a poster or notice, a
brochure, panphlet or handbill, or a prospectus) —
directed at, or likely to be accessed or read

(whet her concurrently or otherw se) by, the public;
and

whet her produced nechanically, electronically,
magnetically, optically, manually or by any other
means;

( ) nmeans an exenpted body specified in

Schedul e 4;

angenent s" ( ) means -

arrangenents in respect of any property -

(i) under which the participating persons do
not have day-to-day control over the
managenment of the property, whether or
not they have the right to be consulted
or to give directions in respect of such
managenent ;

(i) under which -

(A) the property is managed as a whol e
by or on behalf of the person
operating the arrangenents;

(B) the contributions of the
participating persons and the

profits or inconme from which
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paynents are made to themare
pool ed; or

(C) the property is nanaged as a whol e
by or on behalf of the person
operating the arrangenents, and the
contributions of the participating
persons and the profits or incone
fromwhi ch paynents are nmade to them
are pool ed; and

t he purpose or effect, or pretended

pur pose or effect, of which is to enable

the participating persons, whether by

acquiring any right, interest, title or
benefit in the property or any part of
the property or otherw se, to participate
in or receive —

(A) profits, incone or other returns
represented to arise or to be likely
to arise fromthe acquisition
hol di ng, managenent or di sposal of
the property or any part of the
property, or suns represented to be
paid or to be likely to be paid out
of any such profits, income or other
returns; or

(B) a paynment or other returns arising

fromthe acquisition, holding or
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di sposal of, the exercise of any
right in, the redenption of, or the
expiry of, any right, interest,
title or benefit in the property or
any part of the property; or
arrangenents which are arrangenents, or are of a
cl ass or description of arrangenents, specified as

i nvest nent arrangenents under section 101(1),

but does not include —

(1)

(i)

(iii)

(iv)

(v)

arrangenents operated by a person otherw se than by
way of business;

arrangenents under which each of the participating
persons carries on a business other than investnent
busi ness and enters into the arrangenents for
commerci al purposes related to that business;
arrangenents under which each of the participating
persons is a corporation in the sane group of
conpani es as the person operating the arrangenents;
arrangenents under which each of the participating
persons is a bona fide enpl oyee or forner enployee
of a corporation in the sanme group of conpanies as
t he person operating the arrangenents, or a spouse,
wi dow, wi dower, mnor child (natural or adopted) or
m nor step-child of such enpl oyee or fornmer

enpl oyee;

franchi se arrangenents under which the franchisor

or franchisee earns profits or incone by exploiting
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a right conferred by the arrangenents to use a
trade nanme or design or other intellectual property
or the goodwi ||l attached to it;

arrangenents the purpose of which is the provision
of services provided by a recogni zed exchange
conpany or recogni zed cl eari ng house and which are
operated by such recogni zed exchange conpany or
recogni zed cl earing house (as the case may be)
arrangenents under which noney is taken by a
solicitor fromhis client, or as a stakehol der,
acting in his professional capacity in the ordinary
course of his practice;

arrangenents made for the purposes of any fund or
schene maintai ned by the Comm ssion, or by a
recogni zed exchange conpany, recognized clearing
house, recogni zed exchange controller or recognized
I nvest or conpensati on conpany, under this O di nance
for the purpose of providing conpensation in the
event of default by an exchange participant or a

cl earing participant;

arrangenents made by any credit union in accordance
with the objects thereof;

arrangenments nmade for the purposes of any chit-fund
permtted to operate under the Chit-Fund Busi nesses

(Prohi bition) Odinance (Cap. 262);
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arrangenents made for the purposes of the Exchange
Fund established by the Exchange Fund O di nance
(Cap. 66); and

arrangenents which are arrangenents, or are of a
class or description of arrangenments, specified as
not constituting investnent arrangenents under
section 101(2);

) includes an offer and an invitation, whether

made orally or produced nechanically, electronically,

magnetically, optically, manually or by any other neans;

"issue" ( ),

docunent,

inrelation to any adverti senment, invitation or

i ncl udes publishing, circulating, distributing or

ot herwi se di ssem nating the advertisenent, invitation or

docunent,
(a)
(b)

(c)
(d)

(e)

()

(9)
(h)

whet her —

by any visit in person;

in a newspaper, magazi ne, journal or other
publ i cati on;

by the display of posters or notices;

by means of circulars, brochures, panphlets or
handbi | | s;

by an exhi bition of photographs or cinenatography
filnms,;

by way of sound broadcasting or television;

by conmputer or other electronic device; or

by any ot her neans, whether nechanically,

el ectronically, magnetically, optically, manually
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or by any other nedium or by way of production or
transm ssion of light, imge or sound or any ot her
medi um
and al so i ncludes causing or authorizing the advertisenent,
invitation or docunment to be issued;

"licensed or exenpt securities adviser" ( ) neans a

person |icensed or exenpt under Part V for Type 4 regul ated
activity;

"licensed or exenpt securities dealer” ( ) neans

a person licensed or exenpt under Part V for Type 1 regul ated

activity;

"mul tilateral agency" ( ) nmeans a body specified in Part 3 of
Schedul e 4;

"mutual fund" ( ) neans any arrangenent nmade for the purpose,

or having the effect, of providing facilities for investnent

in shares in a nmutual fund corporation;

“mut ual fund corporation” ( ) neans a corporation —

(a) which is or holds itself out as bei ng engaged
primarily in the business of investing, reinvesting
or trading in any property (including securities
and futures contracts); and

(b) the shares in which are exclusively, or primarily,
redeemabl e shares;

"rel evant authority" ( ), inrelation to a place outside Hong

Kong, nmeans an authority which the Monetary Authority is
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satisfied is a recogni zed banki ng supervisory authority of

t hat pl ace;

"unit trust" (

) nmeans any arrangenent nade for the purpose,

or having the effect, of providing facilities for the

participation by persons in profits or incone arising from

the acquisition, holding, managenent or disposal of any

property (including securities and futures contracts), where

their participation is —

(a)
(b)

(2) For

(a)

(b)

(c)

as beneficiaries under a trust; or
under an arrangenent prescribed by rules nade by
the Comm ssion, either generally or in any
particul ar case, as being a unit trust for the
pur poses of this definition.
the purposes of this Part -
an advertisenent, invitation or docunent issued by
a person shall be regarded as being issued by him
on every day on which he causes or authorizes it to
be so issued;
an advertisenent, invitation or docunent issued by
one person on behalf of another shall be regarded
as an advertisenent, invitation or docunment (as the
case may be) issued by both persons;
a body corporate shall be regarded as the wholly
owned subsi diary of another if it has no nmenbers
except that other and that other's wholly owned

subsidiaries and its or their nom nees.
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101. Investnent arrangenents as specified by
Fi nanci al Secretary

(1) For the purposes of the definition of "investnent
arrangenents" in section 100(1), the Financial Secretary may, by
notice published in the Gazette, specify any arrangenents, or any
cl ass or description of arrangenents, as investnent arrangenents
where the arrangenents —

(a) are made available in the course of business and
have the purpose or effect, or pretended purpose or
effect, of enabling the participating persons -

(i) to acquire any right, interest, title or
benefit in any property for val uable
consi derati on;

(i1) to defer taking possession of the
property; and
(ii1) to transfer or retransfer any right,
interest, title or benefit in the
property to a person who is a party to,
or is referred to in, the arrangenents;
or

(b) have the purpose or effect, or pretended purpose or
effect, of enabling the participating persons,
whet her by acquiring any right, interest, title or
benefit in any property or any part of the property

or otherwise, to participate in or receive -
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(1) profits, income or other returns
represented to arise or to be likely to
arise fromthe acquisition, holding,
managenent or di sposal of the property or
any part of the property, or suns
represented to be paid or to be likely to
be paid out of any such profits, incone
or other returns; or

(i) a paynent or other returns arising from
the acquisition, holding or disposal of,
the exercise of any right in, the
redenption of, or the expiry of, any
right, interest, title or benefit in the
property or any part of the property.

(2) For the purposes of the definition of "investnent
arrangenents” in section 100(1), the Financial Secretary may, by
notice published in the Gazette, specify any arrangenents, or any
cl ass or description of arrangenents, as not constituting

i nvest nent arrangenents.

Division 2 — Regul ation of offers of investnents, etc.

102. Offence to issue advertisenents, invitations
or docunents relating to i nvestnents
in certain cases
(1) Subject to the other provisions of this section, a

person conmts an offence if he issues, or has in his possession

for the purposes of issue, an advertisenent, invitation or



Page 147

docunment which to his know edge is or contains an invitation to
the public -

(a) to enter into or offer to enter into an agreenment -

(1) to acquire, dispose of, subscribe for or
underwite securities; or

(1) the purpose or effect, or pretended
pur pose or effect, of whichis to
provi de, whether conditionally or
unconditionally, to any party to the
agreenent a profit, income or other
returns cal cul ated by reference to
changes in the value of any property
(including securities); or

(b) to acquire an interest in or participate in, or
offer to acquire an interest in or participate in,
a collective investnent schene.

(2) Subsection (1) does not apply in relation to any
advertisenment, invitation or docunent which is nmade —

(a) by a licensed or exenpt securities dealer or a
| icensed or exenpt securities adviser, whether as
princi pal or agent, in respect of securities;

(b) by or on behalf of a corporation to hol ders of
securities or creditors of, or enployees enpl oyed
by or agents acting in a professional capacity on
behal f of, that corporation, or a corporation which

is a related corporation of that corporation, in
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respect of securities of that corporation or that
rel ated corporation

(c) by or on behalf of the Governnent in respect of
securities issued by it;

(d) by or on behalf of a credit union in respect of
shares in the credit union;

(e) by or on behalf of a person acting as a trustee of
a trust, not being a unit trust, to beneficiaries
under the trust; or

(f) by a person who is engaged in the business of
buyi ng and selling property other than securities,
whet her as principal or agent, in the ordinary
course of that business.

(3) Subsection (1) does not apply in relation to -

(a) the issue of -

(i) a prospectus which conplies with or is
exenpt from conpliance with Part |1 of
t he Conpani es Ordi nance (Cap. 32);

(1) in the case of a corporation incorporated
out si de Hong Kong, a prospectus which
conplies with or is exenpt from
conpliance with Part Xl I of that
Or di nance,;

(iii) an extract fromor abridged version of a
prospectus referred to in subparagraph (i)
or (ii), the publication of which would

not contravene section 38B(1l) of that
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Ordi nance by virtue of the operation of

section 38B(2) of that Ordinance;

the issue of a docunent relating to securities of a

body corporate incorporated in Hong Kong that is

not a registered conpany, being a docunent which —

(i)

(i)

woul d, if the body corporate were a

regi stered conpany, be a prospectus to
whi ch section 38 of the Conpanies

O di nance (Cap. 32) applies, or would
apply if not excluded by section 38(5)(b)
or 38A of that Ordinance; and

contains all the matters which, by virtue
of Part XI|I of that Ordinance, it would
be required to contain if the body
corporate were a conpany i ncor por at ed
out si de Hong Kong and the docunment were a

prospectus i ssued by that conpany;

the issue of a formof application for shares or

debentures of a conpany, together with —

(i)

a prospectus which conplies with or is
exenpt from conpliance with Part |1 of

t he Conpani es Ordi nance (Cap. 32) or, in
the case of a corporation incorporated
out si de Hong Kong, conplies with or is
exenpt from conpliance wwth Part Xl of

t hat O di nance;
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(i) in the case of a body corporate
i ncorporated in Hong Kong that is not a
regi stered conpany, a docunent containing
the matters referred to in paragraph
(b)(ii);
the issue of a formof application for the
securities of a corporation in connection with an
invitation nmade in good faith to a person to enter
into an underwiting agreenent with respect to
t hose securities;
the issue of any advertisenent, invitation or
docunment made in respect of the issue, whether in
Hong Kong or el sewhere, of a certificate of deposit
by an authorized financial institution;
the issue of any advertisenent, invitation or
docunment made in respect of the issue, whether in
Hong Kong or el sewhere, of a certificate of deposit
(i) the anmount or denom nation of which is
not |ess than the sumspecified in Part 1
of Schedule 4; and
(ii) by -
(A) a nultilateral agency; or
(B) a bank incorporated outside Hong
Kong and having no place of business
i n Hong Kong, where the Mnetary
Aut hority has declared in witing

that he is satisfied that the bank
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supervi sed by the relevant authority
of any place in which it is
i ncorporated or has its principal
pl ace of busi ness;
the issue of any advertisenent, invitation or
docunment made in respect of the issue, whether in
Hong Kong or el sewhere, of any instrunent specified
in Part 2 of Schedule 4 (other than a certificate
of deposit), where the anpunt or denom nation of
the instrument is not less than the sum specified
in Part 1 of Schedule 4 and the instrument -
(i) is issued by an authorized financi al
institution or a nultilateral agency, or
by an exenpted body which, if it is a
corporation or a wholly owned subsidiary
specified initem15 of Part 4 of
Schedul e 4, conplies with the rel evant
condi tion;

(i) is issued by a corporation which conplies
with the relevant condition, and is
guar ant eed by an authorized financi al
institution or a nultilateral agency, or
by an exenpted body (other than a
corporation specified in item 15 of Part

4 of Schedul e 4 which does not conply
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with the relevant condition, or a wholly
owned subsidiary of the corporation); or
(1ii) is issued by a wholly owned subsidiary

specified in item1l5 of Part 4 of Schedule 4
and is guaranteed by the corporation of which
it is such a subsidiary and that corporation
conplies with the relevant condition;

the issue of any advertisenent, invitation or docunent

made in respect of |everaged foreign exchange trading

whi ch conplies with such requirenents applicable

thereto as are specified by the rules nade by the

Conmmi ssi on under section 159;

the issue of any advertisenent, invitation or docunent

taki ng pl ace when the issue is authorized by the

Comm ssi on under section 104(1);

the issue of any advertisenent, invitation or

docunent nmade in respect of the issue of securities

the listing of which on a recogni zed stock market

has been approved by the recogni zed exchange

conpany by which the recogni zed stock nmarket is

operated, where the advertisenent, invitation or

docunent conplies with the rules nade under section

24 or 36 governing the listing of securities,

except to the extent that conpliance is, in

accordance with those rules, waived, nodified or

not required; or
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(k) the issue of any advertisenent, invitation or
docunent nmade in respect of securities or interests
in any collective investnent schene, which are or
are intended to be di sposed of only to persons
out si de Hong Kong, or only to persons whose
busi ness i nvol ves the acquisition, disposal or
hol di ng of securities, whether as principal or
agent .

(4) A person who conmits an offence under subsection (1) is
l'iable -

(a) on conviction on indictment to a fine of $500, 000
and to inprisonnent for 3 years and, in the case of
a continuing offence, to a further fine of $20, 000
for every day during which the offence continues;
and

(b) on summary conviction to a fine at level 6 and to
i nprisonnment for 6 nonths and, in the case of a
continuing offence, to a further fine of $10, 000
for every day during which the of fence conti nues.

(5) A person shall not be regarded as committing an of fence
under subsection (1) by reason only that he issues, or has in his
possession for the purposes of issue, any advertisenent,

I nvitation or docunent which is or contains an invitation to do
any act referred to in subsection (1)(a) or (b) to persons who are
i censed or exenpt securities dealers or |licensed or exenpt

securities advi sers.
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(6) A person shall not be regarded as commtting an of fence

under subsection (1) in respect of an advertisenent, invitation or

docunment which is or contains an invitation to do any act referred

to in subsection (1)(a) or (b) if —

(a)

(b)

(c)

(d)

he carried on a business the principal purpose of
whi ch was to provide the service of issuing or
receiving materials provided to him by others;

the advertisenent, invitation or docunent (as the
case may be) was issued or received by himin the
ordi nary course of that business;

the content of the advertisenent, invitation or
docunent (as the case may be) was wholly devi sed by
a custonmer of his or by a person acting on behal f
of a custoner of his; and

the nature of the service which he provided in
relation to the advertisenment, invitation or
docunent (as the case may be) was such that he did
not select, nodify or otherw se exercise control
over the content of the advertisenent, invitation
or docunment (as the case may be) prior to its issue

or receipt.

(7) A person shall not be regarded as committing an of fence

under subsection (1) in respect of an advertisenent, invitation or

docunment which is or contains an invitation to do any act referred

to in subsection (1)(a) or (b) if —

(a)

he was a broadcaster;
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(b) the advertisenent, invitation or docunent (as the
case may be) was broadcast |live by himas a
br oadcast er;

(c) he did not nodify the content of the advertisenent,
invitation or docunment (as the case may be) prior
to its broadcast; and

(d) he has, inrelation to the broadcast, acted in
accordance with the terns and conditions of the
licence (if any) by which he becane entitled to
broadcast and with any code of practice or
gui del i nes (however described) issued under or
pursuant to the Tel evision Odinance (Cap. 52) or
t he Tel ecomuni cati on Ordi nance (Cap. 106) and
applicable to himas a broadcaster.

(8 It is a defence to a charge for an of fence under
subsection (1) for the person charged to prove that he took al
reasonabl e steps and exercised all due diligence to avoid the
conmi ssion of the offence with which he is charged.

(9) For the purposes of any proceedi ngs under this section,
an advertisenent, invitation or docunment which consists of or
contains information likely to lead, directly or indirectly, to
the doing of any act referred to in subsection (1)(a) or (b) shall
be regarded as an advertisenent, invitation or docunent (as the
case nay be) which is or contains an invitation to do such act.

(10) Nothing in subsection (2)(a) applies to anything done by
a licensed or exenpt securities dealer or a |licensed or exenpt

securities adviser in respect of any securities which are
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interests in a collective investment schenme that is not authorized
by the Comm ssion under section 103.
(11) Nothing in subsection (2)(f) applies to anything done by
a person in respect of any interest in a collective investnent
schene that is not authorized by the Conmm ssion under section 103.
(12) In this section —

"broadcast l|ive" ( ), inrelation to any adverti senent,

invitation or docunent, neans having the adverti senent,
invitation or docunent (as the case may be) broadcast w thout
its being recorded in advance;

"guar ant eed" ( ) nmeans guaranteed fully, unconditionally,

irrevocably and in witing;

"regi stered conpany" ( ) nmeans a conpany regi stered under the

Conpani es Ordi nance (Cap. 32);

"rel evant condition" ( ), inrelation to a corporation

(i ncluding a wholly owned subsi diary of any ot her
corporation), neans a condition that the anmount by which the
aggregate of the corporation's assets exceeds the aggregate
of its liabilities, as calculated in accordance with
general ly accepted accounting principles, is not |ess than

the sumspecified in Part 5 of Schedul e 4.

103. Conm ssion may aut horize collective
I nvest nent schenes

(1) On an application by any person in accordance with

subsection (6), the Comm ssion may, where it considers
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appropriate, authorize any collective investnent schene, subject
to the condition specified in subsection (2) and to any ot her
conditions it considers appropriate.

(2) It shall be a condition of authorization of a collective
i nvest nent schene under subsection (1) that at any tine when the
scheme is authorized —

(a) there is a person approved by the Comm ssion under
subsection (3) as an approved person for the
pur pose of being served by the Comm ssion with
notices and decisions for the schene; and

(b) the Conmission is informed of particulars —

(i) subject to subparagraph (ii), of the
current contact details of the person
referred to in paragraph (a), including,
in so far as applicable, the address,

t el ephone and facsim | e nunbers, and

el ectronic nmail address of the person;
(i1) where there is any change in the contact

details referred to in subparagraph (i),

of the change, within 14 days after the

change takes pl ace.

(3) For the purposes of subsection (2)(a), on an application
made i n accordance with subsection (6), the Conmm ssion may, where
it considers appropriate, approve any person nom nated in respect
of a collective investnent schene as an approved person for the

pur pose of being served by the Comm ssion with notices and
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deci sions for the schene, and may, by notice in witing served on
the person, w thdraw the approval.

(4) The Conmission may at any tine, by notice in witing
served on the approved person for a collective investnent schene,
amend or cancel any of the conditions (other than the condition
specified in subsection (2)) inposed, or inpose new conditions, in
respect of the authorization given under subsection (1) in respect
of the schene.

(5) Wthout limting any other ground on which the
Conm ssion may refuse to authorize any collective investnent
schene under subsection (1), the Conm ssion nmay refuse to do so
where it is not satisfied that the authorization is in the
interest of the investing public.

(6) An application made pursuant to subsection (1) or (3)
shal |l be acconpani ed by such informati on and docunents as the
Commi ssi on requires.

(7) Where the Comm ssion refuses to authorize a collective
i nvest ment schenme, or to approve a person as an approved person,
pursuant to subsection (1) or (3), it shall by notice in witing
notify the person nmeking the application in question of the
deci sion and the reasons for which it is nade.

(8) The Conmission may publish in such manner as it
consi ders appropriate particulars of any collective investnent

schene aut hori zed under subsection (1).

104. Conmi ssion nmay authorize issue of advertisenents,
invitations or docunents
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(1) On an application by any person in accordance with
subsection (6), the Comm ssion may, where it considers
appropriate, authorize the issue of any advertisenent, invitation
or docunent which is or contains an invitation to do any act
referred to in section 102(1)(a) or (b), subject to the condition
specified in subsection (2) and to any other conditions it
consi ders appropriate, including conditions on the matter to which
the advertisenent, invitation or docunent relates.

(2) It shall be a condition of authorization of the issue of
any advertisenment, invitation or docunment under subsection (1)
that at any time when the issue is authorized —

(a) there is a person approved by the Comm ssion under
subsection (3) as an approved person for the
pur pose of being served by the Comm ssion with
notices and decisions for the issue; and

(b) the Conmission is informed of particulars —

(1) subj ect to subparagraph (ii), of the
current contact details of the person
referred to in paragraph (a), including,
in so far as applicable, the address,

t el ephone and facsimle nunbers, and

el ectronic mail address of the person;
(i) where there is any change in the contact

details referred to in subparagraph (i),

of the change, within 14 days after the

change takes pl ace.
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(3) For the purposes of subsection (2)(a), on an application
made i n accordance with subsection (6), the Conm ssion may, where
it considers appropriate, approve any person nom nated in respect
of the issue of any advertisenent, invitation or docunent as an
approved person for the purpose of being served by the Comm ssion
with notices and decisions for the issue, and nmay, by notice in
witing served on the person, wthdraw the approval .

(4) The Conmission may at any tinme, by notice in witing
served on the approved person for the issue of any advertisenent,
invitation or docunent, anmend or cancel any of the conditions
(other than the condition specified in subsection (2)) inposed, or
i npose new conditions, in respect of the authorization given under
subsection (1) in respect of the issue.

(5 Wthout limting any other ground on which the
Comm ssion may refuse to authorize the issue of any advertisenent,
invitation or docunent under subsection (1), the Conmm ssion may
refuse to do so where it is not satisfied that the matter to which
the advertisement, invitation or docunent relates is in the
interest of the investing public.

(6) An application made pursuant to subsection (1) or (3)
shal |l be acconpani ed by such informati on and docunents as the
Conmmi ssi on requires.

(7) \Were the Comm ssion refuses to authorize the issue of
any advertisenment, invitation or document, or to approve a person
as an approved person, pursuant to subsection (1) or (3), it shal
by notice in witing notify the person nmaking the application in

question of the decision and the reasons for which it is nmade.
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105. Wt hdrawal of authorization

(1) The Comm ssion may at any tinme consider whether any of
the conditions inposed in respect of an authorization of a
col l ective investnent schene under section 103, or an
aut hori zation of the issue of an advertisenent, invitation or
docunent under section 104, are being conplied wth.

(2) Subject to the other provisions of this section, where
in relation to an authorization of a collective investnment schene
under section 103, or an authorization of the issue of an
advertisenent, invitation or docunment under section 104, the
Conmm ssi on deci des that -

(a) any information provided to the Conmm ssi on pursuant
to section 103(6) or 104(6) (as the case nmay be) is
false or msleading in a material particul ar;

(b) any of the conditions inposed in respect of the
aut hori zati on under section 103 or 104 (as the case
may be) are not being conplied wth;

(c) any information provided to the Conmm ssion in
purported conpliance with any of the conditions
i nposed in respect of the authorization under
section 103 or 104 (as the case may be) is fal se or
msleading in a material particular; or

(d) it is desirable to withdraw the authorization in
order to protect the interest of the investing
publi c,

the Conm ssion nmay w t hdraw the authori zati on.
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(3) The Conmission shall not w thdraw an authorization of a
col l ective investnent schenme or of the issue of an advertisenent,
invitation or docunent under subsection (2), wi thout first giving
t he approved person for the schene or the issue (as the case may
be) an opportunity of being heard.

(4) Where the Comm ssion withdraws an authorization of a
col l ective investnment scheme or of the issue of an advertisenent,
invitation or docunent under subsection (2), it shall by notice in
witing notify the approved person for the schene or the issue (as
the case nmay be) of the decision and the reasons for which it is
made.

(5) Subject to subsection (6), the Conm ssion shall, upon a
request in witing made by an approved person for a collective
I nvest ment schene or the issue of an advertisenent, invitation or
docunent to wi thdraw the authorization of the schene or of the
i ssue (as the case may be), w thdraw the authorization.

(6) The Comm ssion may refuse to wthdraw an aut hori zation
of a collective investnent schenme or of the issue of an
advertisenent, invitation or docunent under subsection (5) where -

(a) in the case of an authorization of a collective
i nvestnent schene, it is in the public interest
that any matter concerning the schenme shoul d be
I nvestigated before the authorization is w thdrawn
under that subsection; or
(b) the withdrawal of the authorization would not be in

the interest of the investing public.
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(7) Were the Commi ssion w thdraws an authorizati on under

subsection (2) or (5), it my -
(a) inpose such conditions on the withdrawal of the
aut horization as it considers appropriate; and
(b) publish notice of the withdrawal and the reasons
therefor in such manner as it considers
appropri ate.

(8) Notw thstandi ng section 375, any notice or decision
required to be issued or served to or on an approved person shal
for all purposes be regarded as duly issued or served to or on the
approved person if, but only if, it has been delivered or sent by
post or by facsimle or electronic mail transm ssion to the
approved person in accordance with the particulars of which the
Commission is infornmed in respect of the approved person for the

pur poses of section 103(2)(b) or 104(2)(b).

106. O fence to fraudulently or recklessly
i nduce others to invest noney

(1) A person conmts an offence if he, by any fraudul ent or
reckl ess m srepresentation, induces another person —
(a) to enter into or offer to enter into an agreenent -

(1) to acquire, dispose of, subscribe for or
underwite securities; or

(i) t he purpose or effect, or pretended
pur pose or effect, of whichis to
provi de, whether conditionally or

unconditionally, to any party to the
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agreenent a profit, income or other
returns cal cul ated by reference to
changes in the val ue of any property
(i ncluding securities); or
(b) to acquire an interest in or participate in, or
offer to acquire an interest in or participate in,
a collective investnent schene.
(2) A person who conmts an offence under subsection (1) is
liable -
(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 7 years; and
(b) on summary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.
(3) In this section, "fraudul ent or reckless

m srepresentation” ( ) neans -

(a) any statenent -
(i) which, to the know edge of its maker, was
fal se, m sl eading or deceptive; or
(i) which is fal se, msleading or deceptive
and was made reckl essly;
(b) any pronise -
(i) which its maker had no intention of
fulfilling;
(it) which, to the knowl edge of its maker, was

not capable of being fulfilled; or
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(ii1) which is not capable of being fulfilled

and was made reckl essly;
(c) any forecast -

(1) whi ch, to the know edge of its neker, was
not justified on the facts known to him
at the tinme when he made it; or

(i) whi ch was not justified on the facts
known to its maker at the tinme when he
made it and was made reckl essly; or

(d) any statenent, prom se or forecast fromwhich its
maker intentionally or recklessly omtted a
material fact, with the result that -

(i) in the case of the statenent, the
statenment was rendered fal se, m sl eading
or deceptive;

(i) in the case of the prom se, the prom se
was not capable of being fulfilled or was
rendered m sl eadi ng or deceptive;

(i) in the case of the forecast, the forecast
was not capable of being justified or was

rendered m sl eadi ng or deceptive.

107. Gvil liability for inducing others
to invest noney in certain cases

(1) Subject to the other provisions of this section, a
person who, by any fraudul ent, reckless or negligent

m srepresentation, induces another person -
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(a) to enter into or offer to enter into an agreenent -
(1) to acquire, dispose of, subscribe for or
underwite securities; or
(1) the purpose or effect, or pretended
pur pose or effect, of which is to
provi de, whether conditionally or
unconditionally, to any party to the
agreenent a profit, income or other
returns cal cul ated by reference to
changes in the value of any property
(including securities); or
(b) to acquire an interest in or participate in, or
offer to acquire an interest in or participate in,
a collective investnent schene,
shall, in addition to any other penalty to which he nay be |iable
under this Part, be liable to pay conpensation by way of damages
to the other person for any pecuniary |oss that the other person
has sustained as a result of the reliance by the other person on
the m srepresentation.

(2) No person shall be liable to pay conmpensati on under
subsection (1) for any pecuniary |oss sustained by any ot her
person as a result of the reliance by the other person on any
fraudul ent, reckless or negligent m srepresentation unless the
| oss was within the reasonabl e contenpl ati on of both persons at
the tinme when the m srepresentation was mnade.

(3) For the purposes of this section, where a conpany or

ot her body corporate has, by any fraudul ent, reckless or negligent
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m srepresentation, induced another person to do any act referred

to in subsection (1)(a) or (b), any person who was a director of

t he conpany or body corporate at the tine when the

m srepresentation was nade shall, unless it is proved that he did
not authorize the nmaking of the m srepresentation, be presuned

al so to have, by the m srepresentation, induced that other person
to do such act.

(4) For the avoi dance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection (1),
It may, where it is, apart fromthis section, within its
jurisdiction to do so, grant an injunction in addition to, or in
substitution for, damages, on such terns and conditions as it
consi ders appropri ate.

(5) This section does not confer a right of action in any
case to which section 40 of the Conpanies Odinance (Cap. 32)
appl i es.

(6) A person may bring an action under subsection (1) even
t hough the person agai nst whomthe action is brought has not been
charged with or convicted of an offence by reason of a
contravention of this Part.

(7) Nothing in this section limts or dimnishes any
liability which a person may incur under the comon | aw.

(8 In this section, "fraudulent, reckless or negligent

m srepresentation” ( ) neans -

(a) any statenent -
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(i) which, to the know edge of its maker, was
fal se, m sleading or deceptive;

(i) which is false, m sleading or deceptive
and was made reckl essly; or

(iii) which is false, msleading or deceptive
and was made wi t hout reasonable care
havi ng been taken to ensure its accuracy;

(b) any prom se -

(i) which its maker had no intention of
fulfilling;

(i) whi ch, to the know edge of its maker, was
not capable of being fulfilled; or

(iii) which is not capable of being fulfilled
and was made reckl essly or w thout
reasonabl e care havi ng been taken to
ensure that it could be fulfilled;

(c) any forecast -

(i) which, to the knowl edge of its maker, was
not justified on the facts known to him
at the time when he made it; or

(1) whi ch was not justified on the facts
known to its maker at the tinme when he
made it and was nmade reckl essly or
wi t hout reasonabl e care having been taken
to ensure the accuracy of those facts; or

(d) any statenent, pronise or forecast fromwhich its

maker intentionally, recklessly or negligently
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omtted a material fact of which he had know edge

or ought to have had know edge, with the result

that -

(1) in the case of the statenent, the
statenment was rendered fal se, m sleading
or deceptive;

(i) in the case of the prom se, the promn se
was not capable of being fulfilled or was
rendered m sl eadi ng or deceptive;

(1ii) in the case of the forecast, the forecast

was not capable of being justified or was

rendered m sl eadi ng or decepti ve.

108. Ofers by securities dealers or advisers
(1) Subject to the other provisions of this section, a
i censed or exenpt securities dealer or a |icensed or exenpt
securities adviser shall not comrunicate an offer to acquire or
di spose of any securities of, or issued by, a body unless -
(a) the offer -
(i) is contained in a docunent in an official
| anguage; or
(i) i f communi cated verbally, is reduced to
writing in a docunent in an official
| anguage and delivered to the person or
persons to whomit was nmade not |ater
than 24 hours after the verba

conmuni cati on
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(b) the offer —

(1) contains a description of the securities
sufficient to enable themto be
i dentified;

(i) specifies the terns of the offer,
i ncl udi ng where appropriate the anount of
consi deration proposed to be paid for the
securities to be acquired pursuant to the
of fer;

(iii) where a dividend has been decl ared or
recommended in respect of the securities,
or it is anticipated that a dividend may
be so decl ared or reconmended before the
transfer of the securities, states
whet her the securities are to be
transferred wth or without the dividend;

(1v) specifies —

(A) whether, in the event of a person
accepting the offer, the offeror
will pay any stanp duty which that
person will becone liable to pay in
respect of the transaction under the
Stanp Duty Ordi nance (Cap. 117);

(B) if the offeror wll not so pay the
stanp duty, the rate of the stanp

duty that such person will becone
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liable to pay in respect of the
transacti on under that Ordinance;

speci fies whether, in the event of a

person accepting the offer, any fees wll

be payabl e by that person to the |icensed
or exenpt securities dealer or the

| icensed or exenpt securities adviser (as

the case may be);

if contained in a docunment referred to in

paragraph (a)(i) -

(A) specifies the nane and address of
the offeror and, where any person is
maki ng the offer on behalf of the
offeror, the name and address of the
per son;

(B) bears a date which is not nore than
3 days before the date on which the
of fer is comuni cat ed;

(C where the offer is for the
acqui sition of securities, satisfies
the requirenents of Part 1 of
Schedul e 5;

(D) where the offer is for the disposa
of securities, satisfies the
requirements of Part 2 of Schedul e

5: and



(c)
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(E) where a report of an expert in
connection with the offer is
included in or annexed to the offer,
contains a statenent to the effect
that the expert has consented to the
i nclusi on or annexure, and has not,
bef ore the conmuni cation of the
offer, wthdrawn that consent; and

(vii) i f comruni cated verbally, where there is

a report of an expert in connection with

the offer, specifies the place at which

the report is available for inspection,
and contains a statenent to the effect
that the expert has consented to the
contents of the report, and has not,
before the conmmuni cati on of the offer,

wi t hdrawn t hat consent; and

where the offer is contained in a docunment referred
to in paragraph (a)(i) or is reduced to witing in
a docunent referred to in paragraph (a)(ii) but the
docunent is in only one official |anguage, the
docunent includes a translation, in the other

of ficial |anguage, of all the particulars required
in respect of the offer under paragraph (b), except
where the Conmm ssion has previously agreed that the
requi renents of this paragraph nay be di spensed

with in any particul ar case.
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(2) Were an offer contained in a docunent referred to in
subsection (1)(a)(i) is to contain a statenent referred to in
subsection (1)(b)(vi)(E) regarding the consent of an expert, the
of fer shall not be comruni cated unl ess the expert has given, and
has not before the conmunication of the offer withdrawn, his
consent to the offer being communicated with the inclusion of the
statenent in the formand context in which it is included in the
docunent .

(3) Were an offer conmunicated verbally is to contain a
statenment referred to in subsection (1)(b)(vii) regarding the
consent of an expert, the offer shall not be comruni cated unl ess
t he expert has given, and has not before the communication of the
of fer withdrawn, his consent to the offer being communicated with
a reference to the statenent in the formand context in which it
is referred to.

(4) Any licensed or exenpt securities dealer or |icensed or
exenpt securities adviser who communicates an offer to acquire or
di spose of any securities w thout having conplied with subsections
(1) to (3) commts an offence and is liable on conviction to a
fine at level 6 and, in the case of a continuing offence, to a
further fine of $20,000 for every day during which the offence
conti nues.

(5) This section does not apply to —

(a) an offer to dispose of securities of, or issued by,
a body in favour of persons who already hold

securities of, or issued by, the body;
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(b) an offer by a licensed or exenpt securities dealer
or a licensed or exenpt securities adviser if the
offer is made to a person with whom or on whose
behal f, the dealer or the adviser (as the case may
be) has transacted the sale or purchase of
securities on at |east 3 occasions during the
period of 3 years inmmediately precedi ng the date of
the offer;

(c) an offer nade to -

(i) a person whose business involves the
acqui sition, disposal or holding of
securities;

(i) a solicitor or professional accountant
acting in his professional capacity; or
(i) any ot her person who is of a class
prescri bed by rules nmade by the
Comm ssion for the purposes of this
par agr aph; or

(d) an offer made by an exchange participant in the
ordi nary course of trading on a recogni zed stock
mar ket .

(6) \Were —

(a) a person has accepted an offer to acquire or
di spose of any securities of, or issued by, a body
which is an offer to which this section applies;

and
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the offer has been nmade wi t hout subsections (1) to
(3) having been conplied with in a materi al

particul ar,

that person may, subject to the rights of a subsequent purchaser

of the securities in good faith for value, rescind the acceptance,

by giving notice in witing to that effect to the |Iicensed or

exenpt securities dealer or the licensed or exenpt securities

advi ser who conmuni cated the offer, within 14 days after the date

on whi ch he becones aware of the matter described in paragraph

(b).

(7) For the purposes of this section —

(a)

(b)

(c)

where a licensed or exenpt securities dealer or a
| i censed or exenpt securities adviser invites a
person to acquire or dispose of any securities of,
or issued by, a body, the invitation shall be
deenmed to be an offer, and a reference in this
section to acceptance shall be construed

accordi ngly;

an offer to acquire or dispose of aright to
acquire or di spose of securities or an interest in
securities shall be deened to be an offer to
acquire or dispose of securities, and a reference
in this section to a person who hol ds securities
includes a reference to a person who holds a right
to acquire securities or an interest in securities;
an offer to acquire or dispose of securities in

consi deration or part consideration for other
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securities shall be deened to be both an offer to
acquire and an offer to di spose of securities.

(8 In this section, a reference to securities of a body
shall, unless the context otherw se requires, be regarded as a
reference to securities within the neaning of section 1 of Part 1
of Schedule 1 which are —

(a) issued, made avail able or granted by the body; or
(b) proposed to be nade avail able or granted by the
body.

(9) In this section —

"body" ( ) nmeans a corporation, a nmultilateral agency, or a

gover nnment or nunici pal governnent authority;

"expert" ( ) includes an engi neer, val uer, professional

accountant, solicitor, and any other person whose profession

gives authority to a statenment nade by him

109. O fence to issue advertisenents
relating to advice on corporate
fi nance, etc.

(1) Subject to the other provisions of this section, a
person conmts an offence if he issues, or has in his possession
for the purposes of issue —

(a) an advertisenent in which to his know edge a person
hol ds hinsel f out as being prepared —

(i) to carry on Type 4 regul ated activity,

Type 5 regulated activity, Type 6
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regul ated activity, or Type 7 regul ated

activity; or
(i) to carry on a business of advising on
interests in investnent arrangenents; or
(b) any document which to his know edge contains such
adverti senent.

(2) Subsection (1) does not apply to any advertisenment or
docunent relating to a licensed or exenpt person who is |icensed
or exenpt for the purpose of carrying on the regulated activity to
whi ch the advertisenent or docunent (as the case may be) rel ates.

(3) Subsection (1) does not apply to any advertisement or
docunent relating to a business of advising on interests in
i nvest ment arrangenents that are not securities if the business is
or is to be carried on by —

(a) an authorized financial institution which is not an
exenpt person;

(b) a trust conpany registered under Part VIII of the
Trustee Ordi nance (Cap. 29);

(c) an insurer who is authorized within the neaning of
the Insurance Conpani es Ordi nance (Cap. 41); or

(d) an approved trustee as defined in the Mandatory
Provi dent Fund Schenmes O di nance (Cap. 485).

(4) A person who conmts an offence under subsection (1) is
liable on conviction to a fine at level 5 and to inprisonnent for
6 nont hs.

(5) A person shall not be regarded as commtting an of fence

under subsection (1) by reason only that he issues, or has in his
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possession for the purposes of issue, any advertisenment or
docunent referred to in subsection (1)(a) or (b) to persons who
are licensed or exenpt securities dealers or licensed or exenpt
securities advisers.

(6) A person shall not be regarded as commtting an of fence
under subsection (1) in respect of any advertisenent or docunent
referred to in subsection (1)(a) or (b) if —

(a) he carried on a business the principal purpose of
whi ch was to provide the service of issuing or
receiving materials provided to himby others;

(b) the advertisenent or docunment (as the case may be)
was issued or received by himin the ordinary
course of that business;

(c) the content of the advertisenent or docunment (as
the case may be) was whol |y devised by a custoner
of his or by a person acting on behalf of a
custoner of his; and

(d) the nature of the service which he provided in
relation to the advertisenent or docunent (as the
case may be) was such that he did not select,
nodi fy or otherw se exercise control over the
content of the advertisenent or docunent (as the
case may be) prior to its issue or receipt.

(7) A person shall not be regarded as commtting an of fence
under subsection (1) in respect of any advertisenment or docunent
referred to in subsection (1)(a) or (b) if —

(a) he was a broadcaster;
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(b) the advertisenent or docunent (as the case may be)
was broadcast live by himas a broadcaster;

(c) he did not nodify the content of the adverti senent
or docunent (as the case nay be) prior to its
br oadcast; and

(d) he has, inrelation to the broadcast, acted in
accordance with the terns and conditions of the
licence (if any) by which he becane entitled to
broadcast and with any code of practice or
gui del i nes (however described) issued under or
pursuant to the Tel evision Odinance (Cap. 52) or
the Tel ecommuni cati on Ordi nance (Cap. 106) and
applicable to himas a broadcaster.

(8 It is a defence to a charge for an of fence under
subsection (1) for the person charged to prove that he took al
reasonabl e steps and exercised all due diligence to avoid the
comm ssion of the offence with which he is charged.

(9) In this section, "broadcast live" ( ), inrelation to

any advertisement or docunent, nmeans having the advertisement or
docunment (as the case may be) broadcast w thout its being recorded

i n advance.

Division 3 - M scel |l aneous

110. Subm ssion of informati on to Conm Ssi on

(1) Subject to the other provisions of this section -
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(a) an authorized financial institution;
(b) an exenpted body or, in the case of a wholly owned
subsidiary specified in item15 of Part 4 of
Schedul e 4 but incorporated outside Hong Kong, an
aut hori zed representati ve of that subsidiary;
(c) a multilateral agency or an authorized
representative of that agency; or
(d) a bank incorporated outside Hong Kong or an
aut hori zed representative of that bank,
commts an offence if it fails, within 10 busi ness days after the
i ssue of any advertisenent, invitation or docunment referred to in
section 102(3)(e), (f) or (g) by the authorized financi al
institution, the exenpted body or the wholly owned subsidiary, the
mul til ateral agency or the bank (as the case may be), to submt to
t he Conm ssion such information in respect of the advertisenent,
invitation or docunent as the Comm ssion may specify by notice
publ i shed in the Gazette.
(2) The Conmi ssion may, by notice published in the Gazette,
specify for any purpose or by reference to any specia
ci rcunst ances a nunber of business days in substitution for the
nunber of business days referred to in subsection (1).
(3) A person who conmits an offence under subsection (1) is
|'i abl e on conviction to a fine at level 5 and, in the case of a
conti nuing offence, to a further fine of $5,000 for every day

during which the offence continues.
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(4) In subsection (1), "authorized representative" (
), inrelation to the issue of any advertisenent, invitation or

docunent, neans —

(a) in the case of a wholly owned subsidiary specified
initem15 of Part 4 of Schedule 4 but incorporated
out si de Hong Kong, the |isted corporation of which
it is the subsidiary; or

(b) in the case of a nultilateral agency or a bank
i ncor por at ed out si de Hong Kong, a person resident
in Hong Kong who is authorized by the agency or the
bank (as the case may be) to act on behal f of the
agency or the bank (as the case nay be) in respect

of that issue.

111. Amendnent of Schedules 4 and 5

(1) The Financial Secretary may, by notice published in the
Gazette, anend Part 1 of Schedul e 4.

(2) The Conmi ssion nmay, after consultation with the
Fi nanci al Secretary, by notice published in the Gazette, anend
Parts 2, 3, 4 and 5 of Schedul e 4.

(3) The Chief Executive in Council may, by order published

in the Gazette, anend Schedul e 5.
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PART V

LI CENSI NG AND EXEMPTI ON

112. Interpretation of Part V

(1) In this Part, unless the context otherw se requires -

"accredited" ( ) neans accredited to a |icensed corporation

under section 119, 120 or 121;

"executive officer" ( ) —

(a) inrelationto a licensed corporation, neans a
responsi bl e officer of the Iicensed corporation;

(b) in relation to an exenpt person, neans any officer
of the exenpt person who is nom nated by the exenpt
person and approved by the Monetary Authority under
t he Banki ng Ordi nance (Cap. 155);

"prescribed fee" ( ) nmeans a fee prescribed by rul es made

under section 371;

“principal" ( ), inrelation to a licensed representative,

neans the |icensed corporation to whomthe representative is
accredited,

"responsi ble officer" ( ) nmeans an individual who is

approved by the Conm ssion under section 123(1) as a
responsi bl e officer of a |licensed corporation.

(2) For the purposes of this Part -



(a)

(b)

(c)

(d)

(e)
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a corporation shall be regarded as carrying on a
regul ated activity if it carries on a business in
that regulated activity;
an individual shall be regarded as carrying on a
regul ated activity if he perforns or takes part in
any act which constitutes that regulated activity
but he shall not be so regarded if he perforns only
clerical duties;
if a corporation is granted a |icence under section
115 or 116 to carry on a regulated activity, it
shall be regarded as being |licensed under that
section for that regulated activity;
if an individual is granted a |icence under section
119, 120 or 121 to carry on a regulated activity
for or on behalf of a licensed corporation, he
shal | be regarded as being |icensed under that
section for that reqgulated activity;
if an exenption granted to an exenpt person exenpts
it fromthe requirenent to hold a licence to carry
on a regul ated activity, he shall be regarded as
bei ng exenpt under that section for that regul ated

activity.

113. Restriction on carrying on business in
regul ated activities

(1) No person shall -

(a)

carry on a business in a regulated activity; or
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(b) describe hinmself, or otherw se hold hinself out, as

carrying on a business in a regulated activity,

unl ess he —
(i) 1s a corporation |icensed under section 115 or 116
for that regulated activity;
(ii) is an authorized financial institution exenpt under

section 118 for that regulated activity; or
(iii) where the regulated activity is Type 7 regqgul ated
activity, has been granted an authorization under
section 94 to provide automated tradi ng services.
(2) Any person who, w thout reasonabl e excuse, contravenes
subsection (1)(a) or (b) commts an offence and is |liable —

(a) on conviction on indictnment to a fine of
$10, 000, 000 and to inprisonment for 7 years and, in
the case of a continuing offence, to a further fine
of $250, 000 for every day during which the offence
conti nues; and

(b) on sunmmary conviction to a fine of $500,000 and to
i nprisonnent for 2 years and, in the case of a
continuing offence, to a further fine of $10, 000

for every day during which the offence continues.

114. Restriction on perform ng acts that
constitute regulated activities

(1) No person shall performor take part in any act which
constitutes a regulated activity, or describe hinself, or

ot herwi se hold hinself out, as doing so unless -



(a)

(b)

(c)

(i)

(iii)

(iv)

(1)

(i)

(iii)

(iv)

where t he

activity,
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he is a licensed representative for that
regul ated activity;
he is accredited to a |icensed
cor poration;
the |icensed corporation is licensed for
that reqgqulated activity; and
he perfornms or takes part in that act for
or on behalf of the licensed corporation;
or
he is an individual enployed by an exenpt
per son;
his nanme is entered in a register kept by
the Monetary Authority for the purpose of
this section under the Banking Ordinance
(Cap. 155) as enployed by the exenpt
person in respect of that regul ated
activity;
the exenpt person is exenpt for that
regul ated activity; and
he perfornms or takes part in that act for
or on behalf of the exenpt person; or
regul ated activity is Type 7 regul ated

he is an individual enployed by a

corporation which has been authorized under section

94 to provide automated tradi ng services.
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(2) A person shall not be regarded as contravening
subsection (1) by reason only of offering advice on securities,
futures contracts or corporate finance if such advice is offered
ot her than —
(a) on a reqgular basis; and
(b) for any renuneration
(3) A person shall not be regarded as contravening
subsection (1) by reason only of managing a portfolio of
securities or futures contracts for another person if he does not
do so for renuneration.
(4) Any person who contravenes subsection (1) conmts an
offence and is |liable -
(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years and, in the case of
a continuing offence, to a further fine of $100, 000
for every day during which the offence continues;
and
(b) on summary conviction to a fine at level 6 and to
i nprisonnment for 6 nonths and, in the case of a
continuing offence, to a further fine of $10, 000

for every day during which the offence continues.

115. Corporations to be licensed for carrying on
regul ated activities

(1) The Comm ssion may, upon application in the prescribed

manner and paynment of the prescribed fee, grant to the applicant a
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licence to carry on such regulated activity as the Conm ssi on nay
specify in the |icence.

(2) The Conmm ssion shall refuse to grant a |licence under
subsection (1) unless -

(a) the applicant is —

(1) a conpany; or

(i) an overseas conpany i ncorporated outside
Hong Kong to which Part Xl of the
Conmpani es Ordi nance (Cap. 32) applies and
whi ch has conplied with the provisions of
that Part for the registration of
docunent s;

(b) applications have been | odged under section 123 in
respect of at least 2 individuals for approval of
them as the responsible officers of the applicant;
and

(c) an application has been | odged under section 127 in
respect of any prem ses for approval of themto be
used by the applicant for keeping records or
docunents.

(3) The Comm ssion shall refuse to grant a |licence under
subsection (1) unless the applicant satisfies the Conm ssion
that -

(a) it is afit and proper person to be |icensed;

(b) it wll be able, if licensed, to conply with the

financial resources rules; and
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(1) is insured to the satisfaction of the
Conmmi ssi on agai nst risks prescribed by
it; or
(i) has | odged and maintains with the
Commi ssion a security in accordance with
rul es made under subsection (5).
(4) In the case of an application for a licence to carry on
Type 7 regulated activity that constitutes operating a stock
mar ket, the Conm ssion shall refuse to grant the |licence unless —
(a) the applicant is an exchange participant of a
conpany recogni zed under section 19 to operate a
stock market; and
(b) the applicant satisfies the Conm ssion that the
grant of the licence will not prejudice the
interests of the investing public.
(5) The Comm ssion may nmake rules for the purposes of
subsection (3)(c) that provide -
(a) that a security |odged and nai ntained with the
Conmm ssion may be applied by the Conm ssion in such
ci rcunstances, for such purposes and in such manner
as may be prescribed in the rules; and
(b) for any other matter relating to a security | odged
wth the Conm ssion.
(6) A licence granted under subsection (1) shall be subject

to such reasonabl e conditions as the Comm ssion may inpose, and
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the Conm ssion may at any tinme, by notice in witing served on the
I i censed corporation concerned, anend or revoke any such condition
or inpose new conditions.

(7) Were the Conm ssion anend or revoke any condition or
i npose any new condition under subsection (6), the amendnent,
revocation or inposition takes effect at the tinme of the service
of the notice given in respect thereof or the tine specified in
the notice, whichever is the later.

(8) A licensed corporation shall not, when carrying on a
business in a regulated activity, use a nane other than the nane
specified in the |icence.

(9) Wthout prejudice to the Comm ssion’s powers in Part I|X,
a licence granted to a licensed corporation to carry on Type 7
regul ated activity shall be deened to be revoked in respect of
that regulated activity upon the licensed corporation s being
granted an authorization under section 94 to provide autonated

tradi ng services.

116. Grant of tenporary |icences to corporations for
carrying on business in regulated activities

(1) The Comm ssion may, upon application in the prescribed
manner and paynent of the prescribed fee, grant to the applicant a
licence to carry on, for a period not exceeding 3 nonths, such
regul ated activity as the Conmm ssion may specify in the licence.

(2) The Conmi ssion shall refuse to grant a licence for a
regul ated activity under subsection (1) unless the applicant is a

corporation and it satisfies the Conm ssion that —



(a)

(b)

(c)

(d)

(e)
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it is afit and proper person to be |icensed;
it carries on principally outside Hong Kong any
activity which, if carried on in Hong Kong, would
constitute that regul ated activity;
it seeks to be licensed solely for carrying on in
Hong Kong any regul ated activity that is incidental
toits carrying on the activity referred to in
par agraph (b);
it carries on the activity referred to in paragraph
(b) in a place outside Hong Kong under an
aut horization granted by an authority in that place
whi ch -
(i) in the Conm ssion's opinion, perfornms a
function simlar to the functions of the
Commi ssi on under this Part;
(ii) confirns to the satisfaction of the
Comm ssion that the applicant has been so
aut hori zed; and
(iti) the Commssion is satisfied is enpowered
under the law of that place to
i nvestigate, and, where applicable, to
take disciplinary action for, conduct of
the applicant in Hong Kong; and
in the 24 nonths imredi ately before the date on

which it |odges the application, it has not carried
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on that regulated activity in Hong Kong for a
period of nore than 6 nonths.

(3) A licence granted under subsection (1) shall be subject
to such reasonable conditions as the Conmm ssion may inpose, and
the Conmission nmay at any time, by notice in witing served on the
| i censed person concerned, anend or revoke any such condition or

i npose new conditions.

117. Licensing conditions in certain cases
(1) Wthout limting the generality of section 115(6), it
shall be a condition of a licence granted under section 115(1) for
the carrying on of -
(a) any regulated activity -

(1) that the |licensed corporation is insured
to the satisfaction of the Conm ssion;
and

(ii) that the licensed corporation maintains
with the Comm ssion a security in
accordance with rul es made under section
115(5);

(b) Type 3 regulated activity, that in relation to any
di spute, regarding or touching upon any natter
concerning the carrying on of that regul ated
activity, between the |icensed corporation and a
client, the licensed corporation is obliged, if the

client so requires, to have the dispute settled by
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arbitration in accordance with rul es made under
subsection (2);

(c) Type 7 regulated activity that constitutes
operating a stock market -

(i) that the licensed corporation shal
continue to be an exchange partici pant of
a conpany recogni zed under section 19 to
operate a stock market; and

(ii) that the licensed corporation shall, if
so required by the Comm ssion in witing,
apply within such reasonabl e period as
may be specified by the Conm ssion for an
aut hori zati on under section 94 to provide
aut omat ed tradi ng services;

(d) Type 8 regulated activity, that the |licensed
corporation’s sole business shall continue to be
securities margin financing.

(2) The Conm ssion may nmake rules for the purposes of
subsection (1)(b) that provide for -

(a) the establishnment and functions of an arbitration
panel and rel evant matters;

(b) the appointnent, by the Financial Secretary, of
nmenbers of the arbitration panel, including a
chai rman and one or nore than one deputy chairman;

(c) the appointnment fromthe arbitration panel of a

tribunal to hear a dispute between a |licensed



Page 193
corporation and its client and the constitution and
conposition of the tribunal;

(d) the liability or entitlenment to costs of a party to
a dispute and the recovery of costs;
(e) the practice and procedure in the hearing of a
di sput e;
(f) the Commi ssion to use the findings of a tribuna
for the exercise of its functions under the
rel evant provisions; and
(g) the exercise of any discretion by a person under

the rul es.

118. Exenpt persons

(1) The Comm ssion may, upon application by an authorized
financial institution in the prescribed manner and paynent of the
prescri bed fee, grant a declaration of exenption to the applicant
exenpting it fromthe requirenment to hold a |licence to carry on
such regul ated activity specified in paragraph (a), (b), (d), (e),
(f) or (i) in Part 1 of Schedule 6 as the Conm ssion may specify.

(2) The Comm ssion shall refer to the Monetary Authority any
application nade to it under subsection (1).

(3) Upon receiving an application for an exenption for a
regul ated activity referred to hi munder subsection (2), the
Monetary Authority shall -

(a) consider the application;
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(b) consult the Conmmi ssion upon the nerits of the
application; and
(c) advise the Conmm ssion whether he is satisfied by
the applicant that the applicant is a fit and
proper person to be granted the exenption for that
regul ated activity.
(4) The Conmi ssion shall refuse to grant an exenpti on under
subsection (1) unless -
(a) the Conmission is advised by the Monetary Authority
under subsection (3) that he is satisfied; and
(b) the Commission is otherw se satisfied,
that the applicant is a fit and proper person to be granted the
exenption for the regulated activity concerned.
(5) An exenption granted under subsection (1) shall be
subj ect to such reasonable conditions as the Conmm ssion nay
i npose, and the Conm ssion nmay at any tinme, by notice in witing
served on the exenpt person concerned, anend or revoke any such
condition or inpose new conditions.
(6) Where the Comm ssion anend or revoke any condition or
i npose any new condition under subsection (5), the anmendnent,
revocation or inposition takes effect at the time of the service
of the notice given in respect thereof or the tine specified in
the notice, whichever is the l|ater.
(7) The Comm ssion shall not exercise its power under
subsection (5) without consulting the Monetary Authority in

advance.
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119. Representatives to be |icensed

(1) The Comm ssion may, upon application by an individual in
the prescribed manner and paynent of the prescribed fee, grant to
the applicant a licence to performor take part in any act which
constitutes such regulated activity as the Comm ssion may specify
in the Iicence for or on behalf of the licensed corporation
specified in the |icence.

(2) The Comm ssion may, upon application in the prescribed
manner and paynent of the prescribed fee by an individual |icensed
under subsection (1), approve the accreditation of the individual
to a licensed corporation.

(3) The Conmm ssion shall refuse to —

(a) grant a licence under subsection (1) or section
120(1) or 121(1);
(b) approve an accreditation under subsection (2) or
section 120(2) or 121(2); or
(c) approve a transfer of accreditation under
subsection (6),
in respect of a regulated activity unless the applicant satisfies
t he Conmi ssion that -
(i) heis afit and proper person to be |icensed for
that regul ated activity; and
(iit) he wll be conpetent to carry out his duties to the
requi site standard as a |licensed representative for

or on behalf of the |licensed corporation concerned.
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(4) A licence granted under subsection (1) shall be subject
to such reasonable conditions as the Conmm ssion may inpose, and
the Conmi ssion may at any time, by notice in witing served on the
i censed representative concerned, anend or revoke any such
condition or inpose new conditions.

(5) A licensed representative shall not, when carrying on
the regulated activity for which he is |icensed, use a nane ot her
than the nane specified in the licence.

(6) Subject to subsections (3) and (4), the Comr ssion my,
upon application in the prescribed manner and paynent of the
prescri bed fee, approve the transfer of the accreditation of a
l'icensed representative fromhis principal to another principal.

(7) If alicence is returned by an individual under section
122(1) (b) and the Comm ssion approves the transfer of his
accreditation to a |licensed corporation under subsection (6), the
Commi ssion shall re-grant the licence to the individual with the
name of the |licensed corporation specified in the Iicence as the

principal to whomhe is accredited.

120. Grant of provisional licence for representatives

(1) Subject to subsection (3) and section 119(3), the
Commission may in its absolute discretion, upon application by an
i ndi vidual for a licence under section 119(1) and upon the request
of the applicant in the prescribed form grant to the applicant a
provi sional licence to performor take part in any act which

constitutes such regulated activity as the Conmm ssion may specify
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in the provisional licence for or on behalf of a |licensed
corporation specified in the |licence.

(2) Subject to section 119(3), the Comm ssion may, upon
application in the prescribed manner and paynent of the prescribed
fee by an individual |icensed under subsection (1), approve the
accreditation of the individual to a |licensed corporation.

(3) The Conmi ssion shall refuse to grant a provisional
i cence under subsection (1) unless the applicant satisfies the
Commi ssion that the grant of the licence will not prejudice the
interests of the investing public.

(4) A provisional licence granted under subsection (1) shal
be subject to such reasonable conditions as the Comm ssion may
i npose, and the Conm ssion nmay at any time, by notice in witing
served on the licensed representative concerned, anend or revoke
any such condition or inpose new conditions.

(5) A provisional licence granted to an individual shall be
deened to be revoked -

(a) upon the Conmission’ s refusal of the individual’s
application for a licence under section 119(1); or

(b) upon the grant of a licence to the individual under
section 119(1).

(6) Wthout prejudice to its powers under Part |IX, the
Comm ssion may, having regard to the interests of the investing
public and in its absolute discretion, revoke a provisiona
| icence granted under subsection (1) by serving a notice in

witing on the |licensed representative concerned.
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(7) If a provisional licence granted to an individual under
subsection (1) is deened to be revoked under subsection (5) or
revoked under subsection (6), he shall, within 2 business days
after such deenmed revocation or revocation, return the licence to
t he Conm ssi on.

(8) Any person who contravenes subsection (7) commts an
offence and is liable on conviction to a fine of $200,000 and to
i nprisonnment for 6 nonths and, in the case of a continuing
of fence, to a further fine of $10,000 for every day during which

t he of fence conti nues.

121. Grant of tenporary licence for representatives

(1) The Comm ssion nmay, upon application by an individual in
the prescri bed manner and paynent of the prescribed fee, grant to
the applicant a licence to performor take part in, for a period
not exceedi ng 3 nonths, any act which constitutes such regul ated
activity as the Commi ssion may specify in the licence for or on
behal f of a |icensed corporation |icensed under section 116
specified in the |icence.

(2) Subject to section 119(3), the Conmm ssion may, upon
application in the prescribed nmanner and paynent of the prescribed
fee by an individual |icensed under subsection (1), approve the
accreditation of the individual to a |icensed corporation |icensed

under section 116.
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(3) Subject to section 119(3), the Comm ssion shall refuse

to grant a licence for a regulated activity under subsection (1)

unl ess the applicant satisfies the Conm ssion that —

(a)

(b)

he seeks to be licensed solely for perform ng or
taking part in Hong Kong any act which constitutes
the regulated activity that is incidental to his
principal’s carrying on the activity referred to in
section 116(2)(b);
he carries on, in a place outside Hong Kong, an
activity which, if carried on in Hong Kong, would
constitute performng or taking part in any act
whi ch constitutes the regulated activity under an
aut horization granted by an authority in that place
whi ch -
(i) in the Conm ssion's opinion, perforns a
function simlar to the functions of the
Comm ssion under this Part;
(ii) confirns to the satisfaction of the
Conmm ssion that the applicant has been so
aut hori zed; and
(iti) the Comm ssion is satisfied is enpowered
under the law of that place to
i nvestigate, and, where applicable, to
take disciplinary action for, conduct of

t he applicant in Hong Kong; and
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(c) in the 24 nonths imediately before the date on
whi ch he | odges the application, he has not carried
on that regulated activity in Hong Kong for a
period of nore than 6 nonths.

(4) A licence granted under subsection (1) shall be subject
to such reasonable conditions as the Comm ssion may inpose, and
the Conmission nmay at any time, by notice in witing served on the
i censed representative concerned, anend or revoke any such
condition or inpose new conditions.

(5 A licensed representative |icensed under subsection (1)
shall not, when carrying on the regulated activity for which he is

| icensed, use a nane other than the name specified in the |licence.

122. Conmission to be notified if Iicensed

representative ceases to act

for principal

(1) If an individual |icensed under section 119(1), 120(1)
or 121(1) ceases to act for or on behalf of his principal as a
i censed representative, he thereupon ceases to be accredited to
the principal and —

(a) the principal shall, within 2 business days after
such cessation, notify the Conm ssion of the
cessation;

(b) the individual shall, within 2 business days after

such cessation, return the licence to the

Comm ssi on; and
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(c) where the licence is granted under section 120 or
121, the licence shall, upon such cessation, be
deened to have been revoked.
(2) Any person who contravenes subsection (1)(a) or (b)
commts an offence and is |liable on conviction to a fine of
$200, 000 and to inprisonment for 6 nonths and, in the case of a
continuing offence, to a further fine of $10,000 for every day

during which the offence continues.

123. Requirenent for executive officers
(1) The Comm ssion may, upon application in the prescribed
manner and paynent of the prescribed fee by a licensed
representative, approve the applicant as a responsible officer of
the licensed corporation to which he is accredited.
(2) A licensed corporation |licensed under section 115 shal
not carry on any regulated activity for which it is |licensed
unl ess -
(a) every executive director of the licensed
corporation who is an individual is approved by the
Conmi ssion as a responsible officer of the
cor poration;
(b) not less than 2 individuals, at |east one of whom
shal |l be an executive director of the |licensed
corporation, are approved by the Conmm ssion as the

responsi ble officers of the corporation; and
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(c) there is at all tines at |east one such responsible
of ficer of the licensed corporation in Hong Kong.

(3) An exenpt person shall not carry on the regul ated
activity for which it is exenpt unless —

(a) at least 2 officers of the exenpt person are for
the tine being approved by the Monetary Authority
under the Banking Ordinance (Cap. 155) as the
executive officers of the exenpt person; and

(b) there is at all tines at | east one such executive
of ficer in Hong Kong.

(4) |If a licensed corporation contravenes subsection (2) or
an exenpt person contravenes subsection (3), the |icensed
corporation or exenpt person (as the case nay be) and every
executive officer of it conmt an offence and each is |iable —

(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years and, in the case of
a continuing offence, to a further fine of $10, 000
for every day during which the offence continues;
and

(b) on summary conviction to a fine at level 6 and to
i nprisonnment for 6 nonths and, in the case of a
continuing offence, to a further fine of $2,000 for
every day during which the offence conti nues.

(5) The Comm ssion shall refuse to approve an applicant as a
responsi bl e officer of a Iicensed corporation under subsection (1)

unl ess the applicant satisfies the Conm ssion that he —
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(a) is a fit and proper person to be so approved;
(b) has sufficient educational or other qualifications
or experience; and
(c) has sufficient authority within the |icensed
cor poration.
(6) An approval under subsection (1) shall be subject to
such reasonabl e conditions as the Conm ssion nay inpose on the
i censed corporation and the responsi ble officer concerned, and
the Conmi ssion nay at any time, by notice in witing served on the
i censed corporation or the responsible officer concerned, anend
or revoke such condition or inpose new conditions.
(7) The approval of an individual as a responsible officer
of a licensed corporation shall be deened to be revoked if the
i ndi vi dual -
(a) ceases to act as a licensed representative for or
on behal f of; or
(b) ceases to be enpl oyed by,

the |icensed corporation.

124. Variation of types of regulated activity

(1) The Conmm ssion may, upon application in the prescribed
manner and paynent of the prescribed fee, vary the type or types
of regulated activity specified in the applicant's |icence or
decl aration of exenption by adding to or reducing the type or

types of regulated activity.
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(2) Were a person applies for variation of the type or
types of regulated activity specified in his |licence or
decl arati on of exenption by adding any regul ated activity, such
application shall, for the purposes of this Part, be regarded as
an application for the licence or exenption (as the case may be)

in respect of that regulated activity.

125. Applicant to provide information
(1) A person who applies —

(a) for a licence under section 115, 116, 119, 120 or
121;

(b) for an exenption under section 118;

(c) for accreditation of a person under section 119,
120 or 121;

(d) for approval to be a responsible officer under
section 123;

(e) for variation, under section 124, of the type or
types of regulated activity for which the person is
| i censed or exenpt;

(f) for approval of prem ses under section 127,

(g) for approval to becone a substantial sharehol der
under section 128;

(h) for a nodification or waiver under section 129; or

(i) for any other matter requiring the approval of the

Comm ssi on under this Part,
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shal | provide the Conm ssion with such information as nmay be
prescribed in rules nade under subsection (3).

(2) 1In considering an application referred to in subsection
(1), the Comm ssion may have regard to any information in its
possessi on whet her provided by the applicant or not.

(3) The Comm ssion may for the purpose of subsection (1)
make rul es providing for —

(a) the types of information to be provided by
applicants to enable the Comm ssion to consider
their applications;

(b) the form manner and tine period in which such
information is to be provided; and

(c) any other matter relating thereto.

126. Determ nation of "fit and proper”

(1) 1In considering whether a person is a fit and proper
person for the purposes of any provision of this Odinance, the
Comm ssion shall, in addition to any other matter that it may
think rel evant, but subject to section 129, have regard to —

(a) the financial status or solvency;

(b) the educational or other qualifications or
experience having regard to the nature of the
functions which, if the application is allowed, the
person will perform

(c) the ability to carry on the regul ated activity

conpetently, honestly and fairly; and
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(d) the reputation, character, reliability and

financial integrity,

(i) where the person is an individual, the person
hi nsel f;
(ii) where the person is a corporation —
(A) any other person concerned in the nanagenent
of the corporation; and
(B) any officer of the corporation.
(2) Wthout limting the generality of subsection (1), the
Commi ssi on may, in considering whether a person is a fit and

proper person for the purposes of any provision of this O dinance

(a) take into account a decision nmade in respect of the
person by -
(i) the Monetary Authority;
(1) the I nsurance Authority;
(ii1) the Mandatory Provident Fund Schenes

Aut hority; or

(iv) any other authority or regulatory
organi zati on, whether in Hong Kong or
el sewhere, which, in the Conm ssion's
opi nion, perforns a function simlar to

the functions of the Comm ssi on;
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(b) take into account any information in its

possessi on, whet her provided by the person or not,

relating to -

(1)

(i)

(iii)

where such consideration relates to a
licence or an application for a licence
under section 115 or 116, any other
person who is or is to be enployed by, or
associated with, the person for the
pur poses of the regulated activity for
which the licence is granted or the
application is made (as the case nmay be);
where such consideration relates to a
| icence or exenption or an application
for a licence under section 115 or 116 or
an exenption under section 118, any ot her
person who will be acting for or on
behal f of the person in relation to the
regul ated activity for which the |icence
or exenption is granted or the
application is made (as the case nmay be);
where the person is a corporation in a
group of conpanies —
(A) any other corporation in the sane
group of conpani es; or
(B) any substantial sharehol der or

of ficer of the corporation or any
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corporation referred to in sub-
subpar agraph (A);

(c) take into account, where such consideration rel ates
to a licence or an application for a |licence under
section 115 or 116, whether the person has
establ i shed effective internal control procedures
and ri sk managenent systens to ensure his
conpliance with all applicable regulatory
requi renents under the rel evant provisions, having
regard in particular to the informati on provided in
accordance with section 125; and

(d) have regard to the state of affairs of any other
busi ness which the person carries on or proposes to

carry on.

127. Suitability of prem ses for storing
records and docunents

(1) The Comm ssion may, upon application in the prescribed
manner and paynent of the prescribed fee, approve prem ses to be
used by a |licensed corporation for keeping records or docunents
requi red under this O dinance.

(2) The Comm ssion shall not approve prem ses under
subsection (1) unless the applicant satisfies the Conm ssion
that -

(a) the premi ses are suitable for being used for the

purpose referred to in that subsection; and
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(b) where the premi ses are used partly for residential
pur poses, such residential use of the prem ses wll
not affect the exercise of any powers under this
Part or Part VI or VIII
(3) A licensed corporation shall not, without the prior
approval in witing of the Conm ssion, use any prem ses for the
storage of records or docunents relating to the carrying on of the
regul ated activity for which it is |licensed.
(4) The Comm ssion shall informthe applicant of its
deci si on under subsection (1) in witing as soon as reasonably

practicable after receipt of the application.

128. Restriction on substantial sharehol di ngs

(1) Subject to subsection (3), a person shall not becone a
substanti al sharehol der of a |licensed corporation |icensed under
section 115 unl ess he has been approved by the Conm ssion under
subsection (2).

(2) The Comm ssion may, upon application in the prescribed
manner and paynent of the prescribed fee, approve the applicant to
becone a substantial sharehol der of the |icensed corporation.

(3) A person who becomes a substantial sharehol der of a
i censed corporation shall not be regarded as contravening
subsection (1) if -

(a) at the tine he becane a substantial sharehol der, he
did not know, and had no reason to suspect, the

exi stence of the act or circunstances by virtue of
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whi ch he becane a substantial sharehol der of the
i censed corporation;

(b) he subsequently becones aware that he has becone a
substanti al sharehol der of the licensed
corporation; and

(c) he applies for approval under subsection (2) as
soon as reasonably practicable and in any event
Wi thin 2 business days after he becones so aware.

(4) The Comm ssion shall refuse to approve an applicant to
beconme a substantial sharehol der of a |icensed corporation unless
the applicant satisfies the Comm ssion that the |icensed
corporation will remain a fit and proper person to be licensed if
the application is approved.

(5) An approval under subsection (2) shall be subject to
such reasonabl e conditions as the Comr ssion may i npose upon the
appl i cant and upon the |icensed corporation of which he is a
substanti al sharehol der, and the Conmm ssion may at any tine, by
notice in witing served on the approved substantial sharehol der
and the |icensed corporation, anmend or revoke any such condition
or inpose new conditions.

(6) Any person who contravenes subsection (1) commts an
offence and is liable -

(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and

(b) on sunmary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.
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(7) 1t is a defence for a person charged with an offence
under subsection (6) to prove that he -
(a) did not know, and
(b) could not have by the exercise of reasonable
di | i gence ascertained the existence of,
the act or circunstances by virtue of which he becane a
substanti al sharehol der of the licensed corporation.
(8) If a person becones a substantial sharehol der of a
| i censed corporation w thout the Conm ssion's approval under
subsection (2), until the Comm ssion approves himto becone such
substanti al sharehol der —
(a) the transfer of shares concerned and, in the case
of uni ssued shares, the transfer of the right to be
i ssued with them and their subsequent issue are of
no effect at law or in equity except the effect of
maki ng the person a substantial sharehol der for the
pur poses of subsections (1) and (6);
(b) the voting rights conferred by the shares concerned
are not exercisable; and
(c) the licensed corporation shall not purport to issue
shares, the issue of which is of no effect at |aw
or in equity under paragraph (a).
(9) A person who purportedly exercises any right that is by
virtue of subsection (8) of no effect at law or in equity or not

exercisable commts an offence and is liable -
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(b)
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on conviction on indictment to a fine of $200, 000
and to inprisonnent for 1 year; and
on summary conviction to a fine at level 5 and to

i nprisonnent for 6 nonths.

(10) It is a defence for a person charged with an offence

under subsection (9) to prove that he -

(a)
(b)

did not know, and
coul d not have by the exercise of reasonable

di I i gence known,

that the right which he purportedly exercised is by virtue of

subsection (8) of no effect at law or in equity or not

exer ci sabl e.

(11) If a corporation gives effect to a transfer of shares or

i ssues shares,

the transfer or issue of which is of no effect at

law or in equity by virtue of subsection (8), the corporation and

every officer of the corporation who knowingly permts the

transfer or the issue commt an offence and each is |liable -

(a)

(b)

on conviction on indictnent to a fine of $200, 000
and to inprisonnent for 1 year; and
on summary conviction to a fine at level 5 and to

i nprisonnment for 6 nonths.

129. Modification or waiver of requirenents

(1) The Conm ssion may, upon application in the prescribed

manner and paynent of the prescribed fee by —

(a)

a licensed corporation;
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(b) an exenpt person;
(c) an applicant for a |icence under section 115, 116,
119, 120 or 121;
(d) an applicant for an exenption under section 118;
(e) a substantial sharehol der approved under section
128; or
(f) an applicant for approval under section 128 to
becone a substantial sharehol der
grant a nodification or waiver, in relation to the applicant, in
respect of any condition specified in section 117 or inposed under
section 115, 116, 118, 119, 120, 121, 123 or 128 or any of the
requi rements of the follow ng —
(i) sections 115(2)(b) and 123(2) and (3) (executive
of ficers);
(ii) sections 115(2)(c) and 127 (|l ocation of records and
docunent s) ;
(ii1) section 126 (determnation of "fit and proper");
(iv) rules made under section 138 (financial resources
rul es);
(v) rules nmade under section 141 (disposal of client
securities);
(vi) rules nmade under section 142 (segregated trust or
client accounts);
(vii) rules made under section 144 (keeping of accounts

and records);
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(viii) rules made under section 145 (contract notes,
recei pts and statenents of account);

(ix) rules made under section 159 (conduct of business);
(x) rules nmade under section 161 (options trading); or
(xi) any provision of rules nade by the Conm ssion under

this O di nance.

(2) The grant of a nodification or waiver under subsection
(1) shall be effected by a notice in witing served on the person
applying for it specifying the period (if any) for which the
nodi fi cation or waiver (as the case may be) is valid.

(3) Subject to subsection (7), the Comm ssion may by notice
published in the Gazette grant a nodification or waiver, in
relation to a class of |icensed person or exenpt person, in
respect of any of the requirenents of the rules referred to in
subsection (1)(iv), (v), (vi) or (vii).

(4) A nodification or waiver granted under subsection (1) or
(3) shall be subject to such reasonable conditions as the
Conmmi ssi on may i npose, and the Conmm ssion nmay at any tinme, by -

(a) (in the case of a nodification or waiver granted
under subsection (1)) notice in witing served on
an executive officer of the Iicensed corporation or
exenpt person concerned; or

(b) (in the case of a nodification or waiver granted
under subsection (3)) notice published in such

manner, as the Comm ssion considers appropri ate,
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amend such nodification or waiver, or anend or revoke any such
condi tion or inpose new conditions.

(5) Subject to subsection (4), a nodification or waiver
grant ed under subsection (1) remains in force —

(a) if a period is specified in the notice served under
subsection (2) or published under subsection (3) in
respect of the nodification or waiver, until the
end of the period; or

(b) if no such period is specified, until revoked by
t he Conm ssion by —

(i) (in the case of a nodification or waiver
grant ed under subsection (1)) notice in
writing served on an executive officer of
the licensed corporation or exenpt person
concer ned;

(i) (in the case of a nodification or waiver
grant ed under subsection (3)) notice
publ i shed in such manner, as the
Conm ssi on consi ders appropri ate.

(6) The Conmi ssion shall refuse to grant a nodification or
wai ver under subsection (1) unless it is satisfied by the
applicant that to do so will not prejudice —

(a) in the case of a nodification or waiver granted in
respect of a condition inposed under section 115,
116, 118, 119, 120, 121, 123 or 128, the interests

of any client of the applicant; or
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(b) in the case of a nodification or waiver granted in
respect of a condition specified in section 117 or
any of the requirenments of that section, rules or
provi sion specified in subsection (1)(i) to (xi),
the interests of the investing public.

(7) The Comm ssion shall not grant a nodification or waiver
under subsection (3) unless it is satisfied that to do so will not
prejudice the interests of the investing public.

(8) Any person who fails to conply with a condition inposed
by the Comm ssion under subsection (4) commts an offence and is

|i able on conviction to a fine at | evel 6.

130. Events to be reported by |icensed persons
and exenpt persons

(1) A licensed person or exenpt person who intends to cease
to carry on any regulated activity for which he is licensed or
exenpt shall notify the Comm ssion in witing of such intended
cessation as soon as reasonably practicable and in any event not
| ater than 7 busi ness days before such intended cessation.

(2) A licensed person or exenpt person shall give to the
Conmi ssion at |east 7 business days' advance notice in witing of
any intended change of address at which he proposes to carry on
the regulated activity for which he is licensed or exenpt.

(3) Where any information required under any provision of

this Ordi nance has been provided to the Conmm ssion by a person —
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(a) in connection with an application under any
provision of this Part and the application has not
been granted, refused or w thdrawn; or
(b) in connection with such application which has been
granted or with any other matter,
the person shall, within 7 business days of any change in the
i nformation, give to the Comm ssion notice in witing of the
change containing a full description of it.

(4) Where a person beconmes or ceases to be a director of an
intermedi ary, both the person and the internediary shall, within 5
busi ness days thereafter, notify the Comm ssion in witing of the
name and address of the person and of the nature of the position
whi ch he occupi es or has ceased to occupy (as the case may be).

(5) An executive officer of a licensed corporation or exenpt
person shall report to the Comm ssion if any person prevents or
attenpts to prevent himfrom properly discharging his
responsibilities in supervising the carrying on of the regul ated
activity for which the |licensed corporation is |icensed or for
whi ch the exenpt person is exenpt (as the case nmay be).

(6) Any person who, w thout reasonabl e excuse, fails to
conply with subsection (1), (2), (3), (4) or (5 comits an
offence and is liable on conviction to a fine at level 4 and to

i nprisonnment for 6 nonths.

131. Comm ssion to maintain register of |icensed
persons and exenpt persons
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(1) The Conmm ssion shall maintain a register of |icensed
persons and exenpt persons in the formor fornms it considers
appropri at e.

(2) The register naintai ned under subsection (1) shal
contain in relation to each licence or exenption -

(a) the nane and address of the |licensed person or
exenpt person (as the case nmay be);

(b) such conditions of the |icence or the exenption as
t he Conm ssion considers appropri ate;

(c) inrelation to each |icensed representative, the
nane of his principal;

(d) in relation to the |licensed corporation or exenpt
person (as the case may be) the name and busi ness
address of each executive officer of it; and

(e) such other particulars as the Comm ssion considers
desirable or expedient in the interests of the
i nvesting public.

(3) The register shall, at all reasonable tines, be nade
avai l abl e for inspection by nenbers of the public and a copy of
the register, or any extract of or entry in it, may be obtained on
paynment of the prescribed fee.

(4) A copy of any extract of or entry in the register
mai nt ai ned under this section purporting to be certified by an
of ficer or enployee of the Comm ssion shall be adm ssible as

evidence of its contents in any |egal proceedings.
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132. Publication of nanes of |icensed persons
and exenpt persons

(1) The Comm ssion shall at |east once in each year publish
in the Gazette, and in such other manner as it considers
appropriate, at the tinme and in the manner it considers
appropriate, the nanes and addresses of all |icensed persons and
exenpt persons and such conditions of their |icences or exenptions
as the Conm ssion consi ders appropriate.

(2) If the Conm ssion anends the regi ster maintai ned under
section 131 by adding or renoving the nane of a person or changing
any condition of a licence or exenption, it shall publish
particulars of the amendnment in the Gazette within 1 nonth after

maki ng t he amendnent.

133. Annual fee

A person licensed under section 115 or 119 or an exenpt
person shall pay an annual fee prescribed by rul es nade under
section 371 and submt an annual return to the Conmission within 1
nonth after each anniversary of the date on which he is |icensed

or exenpt (as the case may be).

134. Prohibition of use of certain titles
(1) A person shall not take or use the title or description

"securities dealer", "stock dealer", "stockbroker", ,

unl ess —

(a) he is licensed for; or
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(b) he is an authorized financial institution exenpt
for,
Type 1 regulated activity.
(2) A person shall not take or use the title or description

"futures dealer”, "futures broker", " " or

unl ess -
(a) he is licensed for; or
(b) he is an authorized financial institution exenpt
for,
Type 2 regulated activity.
(3) A person shall not take or use the title or description

"l everaged forei gn exchange trader" or " " unl ess -

(a) heis licensed for Type 3 regul ated activity; or
(b) he is an authorized financial institution,
(4) A person shall not take or use the title or description
"securities adviser", "stock adviser", "securities consultant",

" " or " unl ess —

(a) heis licensed for; or
(b) he is an authorized financial institution exenpt
for,
Type 4 regul ated activity.
(5) A person shall not take or use the title or description

"futures adviser", "futures consultant” or " " unl ess —

(a) he is licensed for; or
(b) he is an authorized financial institution exenpt

for,
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Type 5 regulated activity.
(6) A person shall not take or use the title or description
"corporate finance adviser"”, "corporate finance consultant” or

" " unl ess —

(a) he is licensed for; or
(b) he is an authorized financial institution exenpt
for,
Type 6 regul ated activity.
(7) A person shall not take or use the title or description

"automat ed tradi ng service provider" or

unl ess —
(a) he is licensed for Type 7 regulated activity; or
(b) he is granted an authorization under section 94 to
provi de automated tradi ng servi ces.
(8) A person shall not take or use the title or description

"securities margin financier", "margin |l ender" or

unl ess —
(a) he is licensed for Type 8 regul ated activity; or
(b) he is an authorized financial institution,
(9) A person shall not take or use the title or description

"asset manager", "fund manager", "portfolio manager", ,
n n or n n unl ess _

(a) he is licensed for; or
(b) he is an authorized financial institution exenpt
for,

Type 9 regul ated activity.
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(10) A person shall not take or use any title or description,
other than any title or description specified in subsection (1),
(2), (3), (4, (5, (6), (7), (8) or (9), which suggests that he
carries on any regulated activity unless he is |licensed or exenpt
for that regulated activity.

(11) Any person who contravenes subsection (1), (2), (3),
(4), (5, (6), (7), (8), (9) or (10) commts an offence and is
liable on conviction to a fine at level 5 and to inprisonnent for

6 nont hs.

135. Procedural requirenents
(1) Where a person nmakes an application to the Conm ssion
under this Part and the Conmm ssion tentatively decides to —
(a) refuse the application in whole or in part; or
(b) inpose conditions on approving the application,
it shall not make a final decision thereupon without first giving
the applicant an opportunity of being heard.
(2) \Were the Conm ssion —
(a) refuses the application in whole or in part; or
(b) inposes conditions on approving the application,
it shall notify the applicant in witing of its decision and the

reasons for making such deci sion.

136. Amendnment of Schedul e 6
The Fi nancial Secretary may, by notice published in the

Gazette, anend Schedul e 6.
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PART Vi

CAPI TAL REQUI REMENTS, CLI ENT ASSETS,
RECORDS AND AUDI T

Division 1 - Interpretation

137. Interpretation of Part Vi

In this Part, unless the context otherw se requires —

"associated entity" ( ), inrelation to an internediary,

means —
(a) a corporation that receives or holds client assets
of the internediary, where -
(i) the internediary is a controlling entity
of the corporation; or
(i) anot her person, who is a controlling
entity of the corporation, is also a
controlling entity of the internediary;
and
(b) an individual or a partnership that —
(1) receives or holds client assets of the
i nternmediary; and
(1) is legally obliged or otherw se
accustoned to act in accordance with
instructions given to it, whether
directly or indirectly, by the
intermediary in relation to the receipt

or holding of the client assets;
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"client assets" ( ), inrelation to an internmedi ary, neans -—

(a) any securities, securities collateral and other
collateral received or held by or on behalf of the
intermediary, which is so received or held on
behal f of a client of the internediary or in which
a client of the internediary has a legal, equitable
or beneficial interest; and

(b) any client noney of the internediary;

"“client noney" ( ), inrelation to an internediary, nmeans any

noney received or held by or on behalf of the internediary,
which is so received or held on behalf of a client of the
intermediary or in which a client of the internmediary has a
| egal , equitable or beneficial interest, including any
accretions thereto whether as capital or incong;

“controlling entity" ( ), inrelation to a corporation, neans

a person who, either alone or with any of his associates -
(a) is entitled to exercise or control the exercise of
not |ess than -
(i) subject to subparagraph (ii), 20% or
(i) where any ot her percentage is prescribed
by rules nmade by the Conm ssion for the
pur poses of this definition, such other
per cent age,
of the voting power at general neetings of the

corporation;



(b)

(c)

"executive offi

(a)

(b)

(c)
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has the right to nomnate any of the directors of
t he corporation; or
has an interest in shares carrying the right to —
(i) veto any resolution; or
(i1) vary, nodify, Iimt or add conditions to
any resol ution,
at general neetings of the corporation;

cer" ( ) —

inrelation to a |licensed corporation, neans a
responsi bl e officer of the licensed corporation;

in relation to an exenpt person, neans any officer
of the exenpt person who is nom nated by the exenpt
per son and approved by the Monetary Authority under
t he Banki ng Ordi nance (Cap. 155) to be responsible
for directly supervising the conduct of the

busi ness conducted by the exenpt person that
constitutes a regul ated activity; and

inrelation to an associated entity of an
internediary which is a corporation, neans any
director of the associated entity who is
responsi bl e for directly supervising the receiving
or holding by the associated entity of client

assets of the internediary;

“financial resources rules" (<< >>) neans rul es made

under section 138;
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"other collateral” ( ), inrelation to an internediary,

means any property, other than securities or noney, provided
by or on behalf of a client of the internediary to the

i nternedi ary or any person on behalf of the internediary as
col lateral security, and includes any property, other than
securities or noney, provided to any other person under an
arrangenment under which the internmediary or the person on
behal f of the internediary obtains an interest in the

property under a collateral security;

"securities collateral" ( ), inrelation to an

138.

i nternedi ary, neans any securities provided by or on behalf
of aclient of the internediary to the internediary or any
person on behalf of the internediary as collateral security,
and includes any securities provided to any other person
under an arrangenent under which the internediary or the
person on behalf of the internmediary obtains an interest in

the securities under a collateral security.

Division 2 - Capital requirenents

Fi nanci al resources

(1) The Comm ssion may, after consultation with the

Fi nanci al Secretary, make rules requiring licensed corporations to

mai ntai n such financial resources as are specified in the rules.
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(2) Wthout limting the generality of subsection (1), the

Commi ssi on may,

Wi t hout prejudice to section 373(8) and (9), in

the rules referred to in subsection (1) -

(a)

(b)

(¢)

(d)

require licensed corporations to maintain financial
resources in accordance with requirenents as to the
anmount in which they are to be so naintained, and
any other requirenents, specified in the rules;
specify the assets, liabilities and other matters
to be taken into account under the rules to
determ ne the financial resources of |icensed
corporations for the purposes of the rules and the
extent to which, and the manner in which, they are
to be taken into account for that purpose;

provide for the different treatnent of the assets,
liabilities and other natters for the purposes of
the rules according to whether or not they are
approved by the Comm ssion for that purpose;
provide that the rules, or any of the provisions of
the rules, do not apply to |icensed corporations
whi ch mai ntain financial resources, in Hong Kong or
el sewhere, in accordance wth an authorization of
an authority, in Hong Kong or el sewhere, which in
the opinion of the Comm ssion perforns a function
whi ch involves the inposition of requirenents
relating to financial resources of persons carrying

on activities simlar to any regulated activity for



(e)

(f)

(9)

(h)

Page 228

which a |icensed person may be |licensed, or apply
to such licensed corporations with the

nodi fications or only in the circunstances
specified in the rules;

provide for the grant of approvals for such

pur poses as are specified in the rules and to anend
or revoke such approvals, and for the publication
of such approval s and any anendnent or revocation
of such approvals in any manner so specified,;
require licensed corporations to submt to the
Conmi ssi on -

(1) at intervals specified in the rules,
returns relating to their financia
resources and trading activities; and

(i) notice in witing of such circunstances
relating to their financial resources and
trading activities as are specified in
t he rul es;

require licensed corporations to submt returns to
the Commi ssion in response to a request by the
Commi ssion for information relating to their
financial resources and trading activities; and
provide for any other matter relating to financia

resources of |icensed corporations.
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139. Failure to conply with financi al
resources rules

(1) If a licensed corporation becomes aware of its inability
to maintain, or to ascertain that it has maintai ned, financial
resources in accordance with such requirenments as to the amount in
which they are to be so maintained as are specified in the
financial resources rules that apply to it, it shall on the sane
day as that on which it becones aware of such inability —

(a) notify the Conm ssion by notice in witing of that

fact; and

(b) (1) subj ect to subparagraph (ii), cease
carrying on any regul ated activity for
which it is licensed, otherw se than for
t he purpose of conpleting such
transactions as the Conm ssion may
permt; or

(i) where the Conm ssion consi ders

appropriate, carry on any regul ated
activity for which it is |icensed,
subject to such conditions as the
Conmm ssi on consi ders appropri ate.

(2) If alicensed corporation becones aware of its inability
to conply with, or to ascertain its conpliance with, all or any of
the requirenents of the financial resources rules that apply to
it, other than such of the requirenents relating to the

mai nt enance of financial resources as are referred to in
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subsection (1), it shall wthin one business day thereafter notify
the Conm ssion by notice in witing of that fact.

(3) Wthout limting the generality of the financial
resources rules and the rules that may be made under section 144,
a licensed corporation to which any of the financial resources
rules apply shall -

(a) Kkeep its records in sufficient detail to establish
readi |y whether or not the financial resources
rules that apply to it are being conplied with; and

(b) where the Comm ssion by notice in witing served on
it requires it to do so, make avail abl e such
records to the Comm ssion within 5 business days
after the service of the notice.

(4) A licensed corporation shall be regarded as being aware
of an inability described in subsection (1) or (2) if any of its
directors or enployees is, or should with the exercise of
reasonabl e diligence have been, aware of such inability.

(5) Wthout prejudice to sections 180 and 181, where the
Commi ssi on reasonably believes that a |licensed corporation is
unable to maintain, or to ascertain that it has maintained,
financial resources in accordance with such requirenents as to the
amount in which they are to be so nmaintained as are specified in
the financial resources rules that apply to it, the Comm ssion
may, whether or not notice has been given under subsection
(1) (a) -

(a) suspend the licensed corporation's |licence; or
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(b) permt the licensed corporation to carry on any
regul ated activity for which it is |icensed,
subject to such conditions as the Conm ssion
consi ders appropri ate.

(6) Where a licensed corporation fails to conply with
subsection (1)(a) or (b)(i) or (3), the licensed corporation and
each of its executive officers commt an offence and each is
l'iable -

(a) on conviction on indictnment to a fine of $1, 000, 000
and to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to
i nprisonnent for 6 nonths.

(7) A licensed corporation which fails to conply with a
condition inposed by the Comm ssion pursuant to subsection
(1) (b)(ii) or (5)(b) commts an offence and is |iable on
conviction to a fine at level 6 and to inprisonnent for 6 nonths.

(8) Where a licensed corporation fails to conply with
subsection (2), the licensed corporation and each of its executive
officers conmt an offence and each is liable —

(a) on conviction on indictment to a fine of $500, 000
and to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to
i nprisonnent for 6 nonths.

(9) The financial resources rules may provide that where a
licensed corporation fails to conply with any specified provision

of the financial resources rules that applies to it, other than
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such of the requirenents relating to the mai ntenance of financi al
resources as are referred to in subsection (1), the licensed
corporation and each of its executive officers conmt an offence
and each is liable -
(a) on conviction on indictment to a fine of $500, 000
and to inprisonnent for 2 years; and
(b) on summary conviction to a fine at level 6 and to

i nprisonnment for 6 nonths.

140. Monitoring conpliance with
financi al resources rules

(1) The Conmission nay at any tinme, by notice in witing
served on an executive officer of a |licensed corporation, require
the licensed corporation to satisfy the Comm ssion that it
conplies with all of the requirenents of the financial resources
rules that apply to it.

(2) Wthout limting the generality of subsection (1), the
Commi ssion and any person authorized by the Comm ssion under
subsection (5) may exercise any of the powers of an auditor
referred to in section 155 to ascertain whether or not a |icensed
corporation conplies with all of the requirenents of the financial
resources rules that apply to it.

(3) Wthout prejudice to sections 180 and 181, where a
| i censed corporation, upon being required to do so under this
section, fails to satisfy the Comm ssion, or a person authorized

by the Comm ssion under subsection (5), that it is able to
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mai ntain, and to ascertain that it has maintai ned, financial
resources in accordance with such requirenents as to the anmount in
which they are to be so maintained as are specified in the
financial resources rules that apply to it, the Conm ssion nay -
(a) suspend the licensed corporation's |licence; or
(b) permt the licensed corporation to carry on any
regul ated activity for which it is |Iicensed,
subject to such conditions as the Conmm ssion
consi ders appropri ate.

(4) A licensed corporation which fails to conply with a
condition inposed by the Conm ssion pursuant to subsection (3)(b)
commts an offence and is liable on conviction to a fine at |eve
6 and to inprisonnment for 6 nonths.

(5) For the purposes of subsection (2), the Conm ssion may
authorize any person in witing to exercise any of the powers
referred to in that subsection as if he were an auditor appointed

under section 155.

Division 3 - dient assets

141. Client securities held by internediaries

(1) The Comm ssion may make rules requiring internediaries
and their associated entities to treat and deal with securities
received or held by themas client assets of the internediaries in

such manner as is specified in the rules.
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(2) Wthout limting the generality of subsection (1), the

Commi ssi on nay,

wi t hout prejudice to section 373(8) and (9), in

the rules referred to in subsection (1) -

(a)

(b)

(c)

(d)

(e)

provi de for the manner of hol di ng, and of
accounting for, the securities to which the rules
apply;

provi de that the securities to which the rules
apply shall not be deposited, transferred, |ent,

pl edged or otherwi se dealt with except in the
manner specified in the rules;

provi de for the naintenance of records in relation
to the securities to which the rules apply

(i ncluding records of perfornmance of
reconciliations in respect of novenents of such
securities into and out of accounts of
internmediaries or their associated entities) in the
manner specified in the rules;

require the subm ssion to the Conm ssion, upon
request or at intervals specified in the rules, of
the information and records specified in the rules
and of any further information, records or
docunents for the purpose of enabling the

Comm ssion to ascertain readily whether or not the
rules are being conplied wth;

specify the circunstances in which securities to

whi ch the rules apply may, notw thstandi ng that
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(9)

(h)

(i)
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they are subject to a lawmful claimor lien, be
dealt with by internediaries or their associ ated
entities;

provi de for the type and | evel of charges that my
be i nposed by internediaries or their associ ated
entities in respect of securities held by them
provi de for the approval, subject to such
conditions as the Conmm ssion considers appropriate,
of institutions suitable for the safe custody of
the securities to which the rules apply;

require a person who beconmes aware that he does not
conply with any specified provision of the rules to
notify the Conm ssion of that fact and of any
further information, within the tinme specified in
the rules; and

provi de for any other matter relating to the

securities to which the rules apply.

(3) Except as provided in the rules nade under this section,

securities received or held by an internmediary or an associ at ed

entity of an internediary as client assets of the internediary —

(a)

are not avail able for disposal, in any nmanner or by
any neans, by the internediary or an associ at ed
entity of the internediary, whether for the paynent
of a debt or the settlenment of a liability of the
internmediary or the associated entity (as the case

may be) or otherw se; and
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(b) are not liable to be taken in execution against the
internmediary or an associated entity of the
i ntermedi ary under the order or process of a court.
(4) A disposal of securities in contravention of subsection
(3) is void, and a person in favour of whomthe securities are so
di sposed of, or who takes securities so disposed of, does not
obtain any title to them
(5) Rules made under this section nay provide that where a
person fails to conply with any specified provision of the rules
that applies to him the person and, in the case of an
internmediary or an associated entity of an internediary which is a
corporation, each of its executive officers conmt an offence and
each is liable -
(a) on conviction on indictnent to a fine of $200, 000
and to inprisonnent for 2 years; and
(b) on sunmary conviction to a fine at level 5 and to
i mpri sonnment for 6 nonths.

(6) Rules nade under this section nmay provide that a person

(a) with intent to defraud, fails to conply with any
specified provision of the rules that applies to
him or

(b) being a director or enployee of an internediary or
of an associated entity of an internediary, with
intent to defraud, causes or allows a failure on

the part of the internediary or the associated
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entity (as the case may be) to conply with any
specified provision of the rules that applies to
the internediary or the associated entity (as the

case may be),

commts an offence and is |liable —

(7)

(1)

(i)

Not wi

(a)

(b)

on conviction on indictrment to a fine of $1, 000, 000
and to inprisonnent for 7 years; and

on sunmary conviction to a fine of $200,000 and to
i mprisonnment for 1 year

t hstandi ng anything in this section —

the power of the Conmi ssion to nmake rul es under
this section in respect of internediaries shall,
where the internediaries are exenpt persons, be
regarded as the power to make rules in respect of
the exenpt persons only in relation to securities
received or held by themin the course of the

busi nesses which constitute the regul ated
activities for which the exenpt persons are exenpt;
t he power of the Conmi ssion to make rul es under
this section in respect of associated entities
shall, where the associated entities are authorized
financial institutions, be regarded as the power to
make rules in respect of the associated entities
only in relation to securities received or held by
themin the course of their businesses of receiving

or holding securities as client assets of
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internedi aries of which they are associ at ed
entities.
(8) Notw thstandi ng anything in subsections (3) and (4),
t hose subsections —

(a) apply to securities received or held by an exenpt
person only if the securities were received or held
by the exenpt person in the course of the business
whi ch constitutes any regulated activity for which
t he exenpt person is exenpt;

(b) apply to securities received or held by an
associated entity which is an authorized financia
institution only if the securities were received or
hel d by the associated entity in the course of its
busi ness of receiving or holding securities as
client assets of the internediary of which the
associated entity is an associated entity.

(9) In this section, "securities" ( ) includes securities

collateral and other collateral in which a client of an

internediary has a legal, equitable or beneficial interest.

142. dient noney held by |icensed corporations
(1) The Conmm ssion nmay make rules requiring |licensed
corporations and their associated entities to treat and deal with

client noney in such manner as is specified in the rules.
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(2) Wthout limting the generality of subsection (1), the

Commi ssi on may,

Wi t hout prejudice to section 373(8) and (9), in

the rules referred to in subsection (1) -

(a)

(b)

(c)

(d)

(e)

(f)

specify that client noney of |icensed corporations
or any part thereof is to be paid into segregated
accounts established for client noney and
designated as trust accounts or client accounts;
speci fy when and how the client noney or any part
thereof is to be paid into such accounts and how it
is to be dealt with and accounted for;

speci fy what anount or proportion of the client
noney is not to be paid into such accounts, and the
deductions that may be nmade before the client noney
I's paid into such accounts;

specify the circunstances in which the client noney
may be paid out of such accounts, including the

ci rcunstances in which the client noney that is the
subject of a lawful claimor |ien my be paid out
of such accounts;

provi de how i nterest accruing fromthe hol di ng of
the client noney in such accounts is to be dealt

wi th and pai d;

provide for the type and | evel of charges that may
be i nmposed by |icensed corporations or their

associ ated entities in relation to such accounts:
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(g) specify the persons with whom such accounts are to
be established and nai nt ai ned;

(h) provide for the maintenance of records in relation
to such accounts (including records of perfornmance
of reconciliations of paynents of the client noney
into and out of such accounts) in the manner
specified in the rules;

(i) require the subm ssion to the Comm ssion, upon
request or at intervals specified in the rules, of
the information and records specified in the rules
and of any further information, records or
docunents for the purpose of enabling the
Comm ssion to ascertain readily whether or not the
rul es are being conplied wth;

(j) provide for authorization by the Comri ssion as a
condition for paynent out of such accounts in
ci rcunst ances specified in the rul es;

(k) specify matters that are to be notified to the
clients of licensed corporations or the Comm ssion,
or both, and the circunstances rel evant thereto;

(') require a person who becones aware that he does not
conply with any specified provision of the rules to
notify the Comm ssion of that fact and of any
further information, within the tine specified in

the rules; and
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(m provide for any other matter relating to the client
noney.

(3) Except as provided in the rules nade under this section,
client noney of a licensed corporation —

(a) is not available for disposal, in any manner or by
any neans, by the licensed corporation or an
associ ated entity of the |icensed corporation,
whet her for the paynent of a debt or the settlenent
of aliability of the |licensed corporation or the
associ ated entity (as the case may be) or
ot herw se; and

(b) is not |iable to be taken in execution against the
| i censed corporation or an associated entity of the
| i censed corporation under the order or process of
a court.

(4) A disposal of client noney in contravention of
subsection (3) is void, and a person in favour of whomthe client
noney i s so disposed of, or who takes client noney so di sposed of,
does not obtain any title to them

(5) Rules nade under this section may provide that where a
person fails to conply with any specified provision of the rules
that applies to him the person and, in the case of a |icensed
corporation or an associated entity of a |icensed corporation
which is a corporation, each of its executive officers commt an

of fence and each is liable —
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(a) on conviction on indictrment to a fine of $200, 000
and to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 5 and to
i mpri sonnment for 6 nonths.

(6) Rules nmade under this section may provide that a person

(a) with intent to defraud, fails to conply with any
specified provision of the rules that applies to
him or

(b) being a director or enployee of a |icensed
corporation or of an associated entity of a
i censed corporation, with intent to defraud,
causes or allows a failure on the part of the
|icensed corporation or the associated entity (as
the case may be) to conply with any specified
provision of the rules that applies to the licensed
corporation or the associated entity (as the case
may be),

commits an offence and is |iable —
(i) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 7 years; and
(ii) on summary conviction to a fine of $200,000 and to
i nprisonnent for 1 year
(7) Notw thstanding anything in this section, the power of
the Conm ssion to nake rules under this section in respect of

associ ated entities shall, where the associated entities are
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aut hori zed financial institutions, be regarded as the power to
make rules in respect of the associated entities only in relation
to client noney received or held by themin the course of their
busi nesses of receiving or holding client noney of |icensed
corporations of which they are associated entities.

(8) Notw thstanding anything in subsections (3) and (4),
t hose subsections apply to client noney received or held by an
associated entity which is an authorized financial institution
only if the client noney was received or held by the associ ated
entity in the course of its business of receiving or holding
client noney of the licensed corporation of which the associ at ed

entity is an associated entity.

143. Cainms and liens not affected

Subj ect to sections 141(4) and 142(4), nothing in sections
141 and 142 shall be construed as taking away or affecting a
lawful claimor lien which any person has in respect of client
assets of an internediary (whether received or held by the
internmediary or an associated entity of the internediary), but the
exi stence of any such claimor lien does not relieve the
internmediary or an associated entity of the internediary of the
duty to conply with the requirenents of the rules nmade under any
of those sections that apply to the internediary or the associ ated

entity (as the case may be).

Di vision 4 - Records
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144. Keepi ng of accounts and records
by internediaries

(1) The Conm ssion may make rules to provide for —

(a) the keeping by internediaries of such accounts and
records as are specified in the rules; and

(b) the keeping by associated entities of
i ntermedi ari es of such accounts and records in
respect of client assets of the internediaries that
they receive or hold as are specified in the rules.

(2) Wthout limting the generality of subsection (1), the
Commi ssi on may, w thout prejudice to section 373(8) and (9), in
the rules referred to in subsection (1) -

(a) require internmediaries, in relation to every
transaction entered into with or on behalf of a
client of the internediaries, in relation to any of
t he busi nesses which constitute the regul ated
activities for which they are |licensed or exenpt,
to keep such accounts and records as are specified
in the rules;

(b) require internmediaries and their associ ated
entities to keep the accounts and records for such
pur poses as are specified in the rules;

(c) provide for the manner in which the accounts and

records are to be kept;
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(d) provide for the period for which, and the | ocation
at which, the accounts and records are to be kept
before they may be destroyed,

(e) require a person who becones aware that he does not
conply with any specified provision of the rules to
notify the Comm ssion of that fact and of any
further information, within the tinme specified in
the rules; and

(f) provide for any other natter relating to accounts
and records to be kept by internediaries and their
associ ated entities.

(3) An internediary, and an associated entity of an
internmediary, shall at all reasonable tines keep its accounts and
records open to inspection by a person authorized for the purpose
under this Part or Part VIII.

(4) An entry in the accounts or records of an internediary
or an associated entity of an intermediary shall, unless there is
evidence to the contrary, be deened to have been made by it or
with its authority.

(5) Were a person fails to conply with subsection (3), the
person and, in the case of an internediary or an associated entity
of an intermediary which is a corporation, each of its executive
officers conmmt an offence and each is liable -

(a) on conviction on indictment to a fine of $200, 000

and to inprisonnent for 2 years; and
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on summary conviction to a fine at level 5 and to

i mpri sonnment for 6 nonths.

(6) A person who —

(a)

(b)

with intent to defraud, fails to conply with
subsection (3); or

being a director or enployee of an internediary or
of an associated entity of an internediary, with
intent to defraud, causes or allows a failure on
the part of the internediary or the associated
entity (as the case may be) to conply with

subsection (3),

commts an offence and is |iable —

(i)

(i)

on conviction on indictment to a fine of $1, 000, 000
and to inprisonnent for 7 years; and
on sunmmary conviction to a fine at level 6 and to

i nprisonment for 6 nonths.

(7) A person who, with intent to defraud -

(a)

(b)

enters, records or stores, or causes to be entered,
recorded or stored, in any accounts or records kept
in conpliance with, or in purported conpliance
with, rules made under this section, any nmatter
that he knows to be false or msleading in a
material particul ar;

del etes, destroys, renoves or falsifies, or causes
to be deleted, destroyed, renoved or falsified, any

matter that has been entered, recorded or stored in
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any accounts or records kept in conpliance with, or
in purported conpliance with, rules made under this
section; or

(c) fails to enter, record or store in any accounts or
records kept in conpliance with, or in purported
conpliance with, rules made under this section, as
soon as reasonably practicable, any matter that
shoul d be so entered, recorded or stored,

commits an offence and is liable -

(i) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 7 years; and

(ii) on sunmary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

(8) Rules made under this section may provide that where a
person fails to conply with any specified provision of the rules
that applies to him the person and, in the case of an
internmediary or an associated entity of an internediary which is a
corporation, each of its executive officers coonmt an offence and
each is liable —

(a) on conviction on indictnent to a fine of $200, 000
and to inprisonnent for 2 years; and
(b) on summary conviction to a fine at level 5 and to
i nprisonnent for 6 nonths.
(9) Rules nade under this section may provide that a person

who -
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with intent to defraud, fails to conply with any
specified provision of the rules that applies to
him or

being a director or enployee of an internediary or
of an associated entity of an internediary, with
intent to defraud, causes or allows a failure on
the part of the internediary or the associ ated
entity (as the case nay be) to conply with any
specified provision of the rules that applies to
the internediary or the associated entity (as the

case may be),

commts an offence and is |iable —

(10)

(i)

(i)

Not wi

(a)

on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 7 years; and

on sunmmary conviction to a fine at level 6 and to

i nprisonment for 6 nonths.

t hstandi ng anything in this section —

t he power of the Conm ssion to nmake rul es under
this section in respect of internediaries shall,
where the internediaries are exenpt persons, be
regarded as the power to nmake rules in respect of

t he exenpt persons only in relation to accounts and
records relating to the businesses which constitute
the regulated activities for which the exenpt

persons are exenpt;
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t he power of the Conm ssion to nmake rul es under
this section in respect of associated entities
shal I, where the associated entities are authorized
financial institutions, be regarded as the power to
make rules in respect of the associated entities
only in relation to accounts and records in respect
of client assets, which are of internediaries of

whi ch they are associated entities, that are

received or held by them

notes, receipts, statenents of

account and notifications

(1) The Comm ssion nmay nmake rules to provide for —

(a)

(b)

the preparation by internediaries of such contract
notes, receipts, statenents of account and
notifications as are specified in the rules, and
the provision thereof to clients of the

i ntermedi ari es; and

the preparation by associated entities of
internediaries, in respect of client assets of the
internedi aries received or held by them of such
recei pts, statenents of account and notifications
as are specified in the rules, and the provision

thereof to clients of the internedi ari es.
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(2) Wthout limting the generality of subsection (1), the
Commi ssion nay, w thout prejudice to section 373(8) and (9), in
the rules referred to in subsection (1) -

(a) require internediaries, in relation to every
transaction entered into with or on behalf of a
client of the internediaries, in relation to any of
t he busi nesses which constitute the regul ated
activities for which they are |icensed or exenpt,
to prepare and provide to the client a contract
note and, where applicable, a statenent of account
in the circunstances and in the manner specified in
the rules;

(b) require internediaries and their associated
entities, in relation to every client of the
i ntermedi ari es to whom they have provided financi al
accommodation, to prepare and provide to the client
a statenment of account in the circunstances and in
the manner specified in the rules;

(c) require internediaries and their associated
entities, inrelation to every receipt of client
assets fromor for the account of a client of the
intermediaries, to prepare and provide to the
client a receipt in the circunstances and in the
manner specified in the rules;

(d) require internediaries and their associated

entities, in relation to every notification that
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relates to client assets held on behalf of a client
of the internediaries and is received from any
person ot her than the client (including any
notification concerning any entitlenent relating to
client assets), to prepare and provide to the
client a notification in the circunstances and in

t he manner specified in the rules;

(e) provide for the manner in which contract notes
recei pts, statenments of account and notifications
are to be prepared or provided, when they are to be
provi ded and the period for which copies thereof
are to be kept before they nay be destroyed;

(f) require a person who becones aware that he does not
conply with any specified provision of the rules to
notify the Conm ssion of that fact and of any
further information, within the tinme specified in
the rules; and

(g) provide for any other matter relating to contract
notes, receipts, statenents of account and
notifications to be prepared and provided to
clients of internediaries by the internediari es and
their associated entities.

(3) Rules nmade under this section nmay provide that where a
person fails to conply with any specified provision of the rules
that applies to him the person and, in the case of an

internmediary or an associated entity of an internediary which is a



cor poration,

Page 252

each of its executive officers commt an offence and

each is liable -

(4)

(a)

(b)

on conviction on indictnent to a fine of $200, 000
and to inprisonnent for 2 years; and
on summary conviction to a fine at level 5 and to

i nprisonnment for 6 nonths.

Rul es nmade under this section nmay provide that a person

(a)

(b)

with intent to defraud, fails to conply with any
specified provision of the rules that applies to
him or

bei ng a director or enployee of an internediary or
of an associated entity of an internediary, with
Intent to defraud, causes or allows a failure on
the part of the internediary or the associated
entity (as the case may be) to conply with any
speci fied provision of the rules that applies to
the internediary or the associated entity (as the

case nay be),

commts an offence and is |iable —

(5)

(1)

(i)

on conviction on indictrment to a fine of $1, 000, 000
and to inprisonnent for 7 years; and
on sunmary conviction to a fine of $200,000 and to

i mprisonnment for 1 year

Not wi t hst andi ng anything in this section —
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(a) the power of the Conm ssion to make rul es under
this section in respect of internediaries shall,
where the internediaries are exenpt persons, be
regarded as the power to nmake rules in respect of
t he exenpt persons only in relation to contract
notes, receipts, statenents of account and
notifications relating to the businesses which
constitute the regulated activities for which the
exenpt persons are exenpt;

(b) the power of the Conm ssion to nake rul es under
this section in respect of associated entities
shall, where the associated entities are authorized
financial institutions, be regarded as the power to
make rules in respect of the associated entities
only in relation to receipts, statenents of account
and notifications relating to their businesses of
receiving or holding client assets of
internedi ari es of which they are associ ated

entities.

Division 5 - Audit

146. Auditor to be appointed

(1) A licensed corporation shall appoint an auditor -

(a) within one nonth after it becones |icensed; and



Page 254

(b) wthin one nonth after an auditor appointed for the
| i censed corporation ceases to be an auditor of the
cor porati on,

to performthe function required of an auditor of the corporation
under or pursuant to the provisions of this or any other
Or di nance.

(2) An associated entity of a |icensed corporation shal
appoi nt an auditor -

(a) wthin one nonth after it becones such an
associ ated entity; and

(b) wthin one nonth after an auditor appointed for the
associ ated entity ceases to be an auditor of the
associ ated entity,

to performthe function required of an auditor of the associated
entity under or pursuant to the provisions of this or any other
Or di nance.

(3) A licensed corporation, and an associated entity of a
i censed corporation, shall, within 5 business days after its
appoi ntment of an auditor under subsection (1) or (2) (as the case
may be), notify the Comm ssion by notice in witing of the nanme
and address of the auditor.

(4) An auditor is not eligible for appoi ntnment under
subsection (1) or (2) -

(a) if heis an officer or enployee of the Iicensed

corporation or the associated entity the accounts
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of which are to be audited, or is in the enpl oynent
of such an officer or enployee; or

(b) unless he belongs to a class of persons prescribed
by rul es nade by the Conm ssion for the purposes of
this subsection.

(5) A person who fails to conply wth subsection (1), (2) or
(3) conmmits an offence and is liable -

(a) on conviction on indictnent to a fine of $200, 000
and to inprisonnment for 1 year; and

(b) on sunmary conviction to a fine at level 5 and to

i mpri sonnment for 6 nonths.

147. Notification of proposed change
of auditors

(1) A licensed corporation, and an associated entity of a
i censed corporation, shall notify the Comm ssion by notice in
witing within one business day after —
(a) where it is a corporation —

(i) it gives notice to its nenbers of a
notion, to be noved at its general
meeting, to renove before the expiration
of his termof office an auditor
appoi nted by it under section 146; or

(1) it gives notice to its nenbers of a
notion, to be noved at its general

neeting, to replace an auditor appointed
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by it under section 146 at the expiration
of his termof office with another
audi tor; or
(b) an auditor appointed by it under section 146 ceases
to be its auditor before the expiration of his term
of office, otherw se than in consequence of a
notion referred to in paragraph (a).
(2) A person who fails to conply with subsection (1) commts
an offence and is liable -
(a) on conviction on indictnent to a fine of $200, 000
and to inprisonnment for 1 year; and
(b) on sunmary conviction to a fine at level 5 and to

i mpri sonnment for 6 nonths.

148. Notification of end of financial year
(1) A licensed corporation, and an associated entity of a
| icensed corporation, shall -
(a) in the case of the licensed corporation, within one
nonth after it becones |icensed,
(b) in the case of the associated entity, within one
nonth after it becones such an associated entity,
notify the Comm ssion by notice in witing of the date on which
its financial year ends.
(2) On an applicationin witing by a |licensed corporation
or an associated entity of a licensed corporation, the Comm ssion

may, subject to such conditions as it considers appropriate, grant
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approval in witing in respect of an alteration of the date
notified to the Conm ssion under subsection (1) as the date on
which its financial year ends.

(3) A person who fails to conply with subsection (1) or with
a condition inposed by the Comm ssion pursuant to subsection (2)
commts an offence and is liable on conviction to a fine at |evel
4 and to inprisonnent for 4 nonths.

(4) Except with the approval in witing of the Conmm ssion,
the period of the financial year of a |icensed corporation or an
associ ated entity of a licensed corporation shall not exceed 12
nont hs.

(5) Where the period of the financial year of a |licensed
corporation or an associated entity of a |icensed corporation
exceeds 12 nonths w thout the approval in witing of the
Commi ssion, the |icensed corporation or the associated entity (as
the case nay be) conmmts an offence and is |iable on conviction to
a fine at level 4 and to inprisonnent for 4 nonths.

(6) Nothing in this section prejudices the operation of

section 122 of the Conpanies Ordi nance (Cap. 32).

149. Audited accounts to be submitted by |icensed
corporations and their associated entities,
etc.
(1) Subject to subsections (3) and (4), a |icensed

corporation, and an associated entity of a l|licensed corporation,

shal | -
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prepare such financial statenents and ot her
docunents, for such periods, as are prescribed by
rul es made by the Conm ssion for the purposes of
this section; and

submt the financial statenments and ot her
docunents, together with an auditor's report, to
the Commi ssion not |ater than 4 nonths after the

end of the financial year to which they rel ate.

(2) Subject to subsections (3) and (4), a |icensed

corporation that ceases, in such circunstances as are prescribed

by rul es nade by the Conmi ssion for the purposes of this section,

carrying on any of the regulated activities for which it is

| icensed, and an associated entity of a |licensed corporation that

ceases to be such an associated entity, shall -

(a)

(b)

prepare such financial statenents and ot her
docunments, which shall be nade up to the date of
the cessation, as are prescribed by rul es made by
the Conm ssion for the purposes of this section;
and

submt the financial statements and ot her
docunents, together with an auditor's report, to
the Commi ssion not |ater than 4 nonths after the

date of the cessation.

(3) Wthout Iimting the generality of subsection (1) or

(2), the requirenents under such subsection relating to the

financial statenents and ot her docunents, and the auditor's
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report, referred to in such subsection include the requirenents
that -

(a) the financial statenents and other docunents are to
relate to such matters and contain such particul ars
as are prescribed by rules made by the Comm ssion
for the purposes of this section;

(b) the auditor's report is to contain such
particul ars, including such statenent of opinion,
as are specified in the rules;

(c) the financial statenents and ot her docunents, and
the auditor's report, are to be prepared in
accordance with such basis as is specified in the
rul es; and

(d) without limting the generality of section 129B of
t he Conpani es Ordi nance (Cap. 32), the financial
statenents and ot her docunents are to be signed by
such person as is specified in the rules.

(4) On an applicationin witing by the Iicensed corporation
or the associated entity by which any financial statenents and
ot her docunents, and any auditor's report, are required under
subsection (1) or (2) to be submtted, the Conmm ssion may extend
the period wthin which the financial statenents and ot her
docunents, and the auditor's report, are required to be submtted,
for such period and subject to such conditions as the Conm ssion
considers appropriate, if the Comm ssion is satisfied that there

are special reasons for granting the extension; and upon the
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Conmi ssion granting the extension, the requirenents under
subsection (1) or (2) (as the case nay be) shall be construed
accordi ngly.

(5) Were a person fails to conply with subsection (1) or
(2) or with a condition inposed by the Conm ssion pursuant to
subsection (4), the person and, in the case of a |licensed
corporation or an associated entity of a |icensed corporation
which is a corporation, each of its executive officers conmt an
of fence and each is liable -

(a) on conviction on indictnent to a fine of $200, 000
and to inprisonnment for 1 year; and

(b) on sunmary conviction to a fine at level 5 and to
i nprisonnent for 6 nonths.

(6) A person who —

(a) with intent to defraud, fails to conply with
subsection (1) or (2) or with a condition inposed
by the Conm ssion pursuant to subsection (4); or

(b) being a director or enployee of a licensed
corporation or of an associated entity of a
| i censed corporation, with intent to defraud,
causes or allows a failure on the part of the
i censed corporation or the associated entity (as
the case may be) to conply with subsection (1) or
(2) or with a condition inposed by the Conmm ssion
pursuant to subsection (4),

commts an offence and is |iable —
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(i) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 7 years; and
(i) on summary conviction to a fine of $200,000 and to
i mprisonnment for 1 year
(7) Notw thstanding anything in this section, the power of
the Conm ssion to nake rules for the purposes of this section in
respect of associated entities shall, where the associ ated
entities are authorized financial institutions, be regarded as the
power to nake rules in respect of the associated entities only in
relation to financial statenents and other docunents, and
auditor's report, relating to their businesses of receiving or
hol ding client assets of |icensed corporations of which they are

associated entities.

150. Auditors to lodge report with
Conmi ssion in certain cases

(1) |If a person, in the course of performng his duties as
an auditor appoi nted under section 146 by a |icensed corporation
or an associated entity of a |licensed corporation —

(a) becones aware of a reportable matter; or

(b) proposes to include any qualification or adverse
statenent in any report prepared by himon the
financial statements or other docunents of the
i censed corporation or the associated entity (as
the case may be) which are required to be subm tted

to the Comm ssion under section 149,
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he shall, as soon as reasonably practicable after he becones aware
of the reportable matter or he first proposes the inclusion of the
qualification or adverse statenent (as the case may be), |odge
with the Conmission a witten report on the reportable matter or
the qualification or adverse statenent (as the case nay be)

(2) If a person appointed as an auditor under section 146 by
a licensed corporation or an associated entity of a |licensed
corporation -

(a) resigns as an auditor of the licensed corporation
or the associated entity (as the case may be)
before the expiration of his termof office as such
an audi tor;

(b) does not seek reappointnent as an auditor of the
|icensed corporation or the associated entity (as
the case may be) at the expiration of his term of
of fice as such an auditor; or

(c) otherw se ceases to be an auditor of the licensed
corporation or the associated entity (as the case
may be),

he shall w thin one business day thereafter notify the Conm ssion
by notice in witing of that fact, and in the notice state the
reasons therefor, and give particulars of any connected

ci rcunst ances whi ch he considers shoul d be brought to the
attention of the Conmm ssion or, where there are no such

ci rcunstances, nmake a statenent to that effect.

(3) In this section —
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"reportable matter" ( ), inrelation to a person acting as

an auditor appoi nted under section 146 by a |licensed
corporation or an associated entity of a |licensed
corporation, neans a matter that, in the opinion of the
person —

(a) in the case of a licensed corporation -

(1) adversely affects to a nmaterial extent
the financial position of the |icensed
corporation or its associated entity;

(i) constitutes on the part of the |icensed
corporation a failure to conply with
section 139 or with all or any of the
requi rements of the financial resources
rules that apply to it;

(ii1) constitutes on the part of the |licensed
corporation or its associated entity a
failure to conply with any specified
requi renent;

(b) in the case of an associated entity of a |licensed
corporation —

(i) adversely affects to a material extent
the financial position of the associated
entity;

(i) constitutes on the part of the associated
entity a failure to conply with any

speci fied requirenent;
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"specified requirenment” ( ) neans —

(a) any of the requirenents under section 141(3) or
142(3);

(b) such of the requirenents under any of the rules
made under section 141, 142, 144 or 145 as are
speci fied as such by rules made by the Comn ssion

for the purposes of this definition.

151. Immunity in respect of communication by
auditors wi th Conm ssion

(1) Wthout prejudice to sections 359 and 360, no duty which
a person may be subject to as an auditor appointed under section
146 by a licensed corporation or an associated entity of a
i censed corporation shall be regarded as contravened by reason of
his communi cating in good faith to the Comm ssion, whether or not
in response to a request nmade by the Comm ssion, any information
or opinion on a matter which he becones aware of in his capacity
as such an auditor and which is relevant to any function of the
Conmmi ssi on.

(2) In addition to applying to a person who is an auditor
appoi nted under section 146 by a |icensed corporation or an
associated entity of a licensed corporation, subsection (1) also
applies to —

(a) a person whose appoi ntnent as an auditor appointed

under section 146 by a |licensed corporation or an
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associ ated entity of a licensed corporation has
ceased; and

an audi tor appointed under section 146 by a forner
| icensed corporation or by a forner associ at ed

entity of a licensed corporation.

(3) In this section -

"former associated entity of a |licensed corporation” (

) neans a person who was fornmerly an associated entity

of a licensed corporation;

“former |icensed corporation” ( ) means a corporation which

was fornerly a |icensed corporation.

152. Power of Conm ssion to appoint auditors

(1) Subject to subsection (2), where -

(a)

(b)

(¢)

a licensed corporation has failed to satisfy the
Conmmi ssion in accordance with section 140 that it
conplies with all of the requirenents of the
financial resources rules that apply to it;

t he Comm ssion has reasonabl e cause to believe that
a licensed corporation or its associated entity has
failed to conply with any specified requirenent;

t he Comm ssion has reasonabl e cause to believe that
a licensed corporation or its associated entity has
failed to submt any financial statenents or other

docunents in accordance with section 149; or
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(d) the Comm ssion has received a witten report | odged

by a person under section 150 in relation to a

| icensed corporation or its associated entity,
t he Comm ssion may appoint an auditor to exam ne and audit, either
generally or in respect of any particular matter, the accounts and
records of the licensed corporation and its associated entity
(i ncluding records of transactions entered into by the |licensed
corporation with any other person and of client assets of the
|l i censed corporation received or held by the |licensed corporation
or its associated entity), and, w thout prejudice to section 154,
to report to the Conm ssion on such matters as the Comm ssion may
di rect.

(2) The Comm ssion shall not appoint an auditor under
subsection (1) to exam ne and audit the accounts and records of an
associated entity which is an authorized financial institution
unl ess the Comm ssion has first consulted the Monetary Authority
in respect of the appointnment and of the scope of the exam nation
and audit to be carried out by the auditor.

(3) If the Conmission is of the opinion that the whol e or
any part of the costs and expenses of an auditor appointed by it
under subsection (1) should be borne by any person or persons,
being the licensed corporation the accounts and records of which
are exam ned and audited by the auditor, or the associated entity
the accounts and records of which are exam ned and audited by the
auditor, or both of them the Comm ssion may, by notice in

witing, direct the person or persons (as the case may be) to pay
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a specified anmount, being the whole or a part of the costs and
expenses, wWithin the specified tine and in the specified manner.

(4) Were a licensed corporation or an associated entity of
a licensed corporation fails to conply with a direction of the
Comm ssi on under subsection (3), the Conm ssion nmay recover the
specified anmount referred to in the direction as a civil debt due
toit.

(5) Inthis section, "specified requirenment” ( )

means —
(a) any of the requirenents under section 141(3) or
142(3);
(b) such of the requirenents under any of the rules
made under section 141, 142, 144 or 145 as are
speci fied as such by rules made by the Comn ssion

for the purposes of this definition.

153. Conm ssion may appoint auditors on
application of clients

(1) Subject to the other provisions of this section, on an
application in witing by a person who alleges that a |icensed
corporation or its associated entity has failed —

(a) to account to the person for any client assets held
on behalf of the person by the |icensed corporation

or the associated entity (as the case nay be); or



Page 268

(b) to act in accordance with instructions given by the
person to the licensed corporation or the
associ ated entity (as the case may be), and -
(i) has failed to account to the person for
any profit that may have been secured or
i ncreased by the person had the
instructions been followed; or
(1) has failed to conpensate the person for
any | oss that may have been avoi ded or
reduced by the person had the
instructions been foll owed,
t he Conm ssion nmay appoint an auditor to exam ne and audit, either
generally or in respect of any particular matter, the accounts and
records of the licensed corporation and its associated entity
(including records of transactions entered into by the |icensed
corporation wth any other person and of client assets of the
| icensed corporation received or held by the |icensed corporation
or its associated entity), and, without prejudice to section 154,
to report to the Conm ssion on such matters as the Comm ssion may
di rect.

(2) The Comm ssion shall not appoint an auditor under
subsection (1) to exam ne and audit the accounts and records of an
associated entity which is an authorized financial institution
unl ess the Comm ssion has first consulted the Monetary Authority
in respect of the appointnment and of the scope of the exam nation

and audit to be carried out by the auditor.
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(3) The Comm ssion shall not appoint an auditor under
subsection (1) to exanm ne and audit the accounts and records of a
| i censed corporation or an associated entity of a |Iicensed
corporation unless it has given the licensed corporation or the
associated entity (as the case nmay be) an opportunity of being
hear d.

(4) An application under subsection (1) shall contain -

(a) the particulars of the circunstances in which any
| icensed corporation or any associated entity of a
licensed corporation is alleged to have failed to
account for any client assets, or to act in
accordance with instructions given to the |licensed
corporation or the associated entity (as the case
may be);

(b) the particulars of any client assets concerned;

(c) the particulars of the transactions in respect of
which the alleged failure has occurred; and

(d) any other particulars the Conmm ssion may require.

(5) A person shall not incur any liability, whether arising
in contract, tort, defamation, equity or otherw se, in respect of
anyt hing done, or omtted to be done, by himin good faith in
maki ng an application under subsection (1).

(6) The Comm ssion shall not appoint an auditor under

subsection (1) unless it is satisfied that -
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(a) the person nmaking the application under that
subsecti on has a good reason for naking the
application; and

(b) it isinthe interest of the licensed corporation
and the associated entity the accounts and records
of which are to be exam ned and audited by the
audi tor, the person nmaking the application, the
i nvesting public or the public that the auditor be
appoi nt ed.

(7) If the Comm ssion is of the opinion that the whole or
any part of the costs and expenses of an auditor appointed by it
under subsection (1) should be borne by any person or persons,
being the licensed corporation the accounts and records of which
are exam ned and audited by the auditor, or the associated entity
the accounts and records of which are exanm ned and audited by the
auditor, or the person neking the application under that
subsection in respect of the appointnent, or all or any of them
the Conm ssion may, by notice in witing, direct the person or
persons (as the case may be) to pay a specified anmount, being the
whol e or a part of the costs and expenses, within the specified
time and in the specified manner.

(8) Wiere a licensed corporation, an associated entity of a
| i censed corporation or a person naking an application under
subsection (1) fails to conply with a direction of the Conmm ssion
under subsection (7), the Comm ssion may recover the specified

anmount referred to in the direction as a civil debt due to it.
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154. Auditors to report to Conm ssion

An audi tor appoi nted under section 152 or 153 shall make such
interimreports to the Commission as it may require and shall, on
the conclusion of the exam nation and audit which he is appointed

to carry out, make a final report to the Conm ssion.

155. Powers of auditors appointed by Comm ssion

(1) An auditor appointed under section 152 or 153 to exam ne
and audit the accounts and records of any |icensed corporation and
its associated entity, for the purpose of carrying out the
exam nation and audit, may, in addition to any other action that
the auditor nay reasonably take for the purpose —

(a) examne on oath, affirmation or otherw se any
associ ated entity of the Iicensed corporation who
is an individual, any officer, enployee and agent
of the licensed corporation or its associ ated
entity, and any ot her auditor appointed by the
|icensed corporation or its associated entity under
section 146, in respect of any nmatter relating to
the business of the licensed corporation or its
associ ated entity or to the client assets of the
i censed corporation received or held by the
i censed corporation or its associated entity (and

may admi ni ster oaths and affirmati ons accordingly);
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requi re any associated entity of the |icensed
corporation who is an individual, and any officer,
enpl oyee and agent of the licensed corporation or
its associated entity to —

(i) produce any accounts and records
concerning any matter relating to the
busi ness of the |licensed corporation or
its associated entity or to the client
assets of the |icensed corporation
received or held by the |Iicensed
corporation or its associated entity; and

(1) explain the contents of the accounts and

records so produced;

requi re any other auditor appointed by the |icensed
corporation or its associated entity under section
146 to produce any accounts and records held by him
concerning any matter relating to the business of
the licensed corporation or its associated entity
or to the client assets of the licensed corporation
received or held by the |icensed corporation or its
associ ated entity;
require a recogni zed exchange conpany or recogni zed
cl earing house to produce any accounts and records
kept by it, or information in its possession,
concerning any matter relating to the business of

the licensed corporation or its associated entity
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or to the client assets of the |icensed corporation
received or held by the |icensed corporation or its
associ ated entity;

(e) require any person receiving or holding client
assets on behalf of the |icensed corporation or its
associ ated entity to produce any accounts and
records kept by the person, or information in his
possessi on, concerning any matter relating to the
client assets;

(f) enploy any person he consi ders necessary to assi st
himin carrying out the exam nation and audit which
he is appointed to carry out; and

(g) for the purpose of the exam nation and audit which
he is appointed to carry out, authorize in witing
any person enployed by himto do any act or thing
referred to in this subsection (other than the
exam nation of a person on oath or affirmation
under paragraph (a)).

(2) |If an auditor appointed under section 152 or 153, or a
person aut hori zed under subsection (1)(g), reasonably considers it
necessary for the purpose of carrying out the exam nation and
audit of the accounts and records of a |licensed corporation and
its associated entity which the auditor is appointed to carry out,
the powers referred to in subsection (1) are exercisable in

relation to -
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(a) any other business carried on by the |icensed
corporation in conjunction with any regul at ed
activity for which it is licensed, and any busi ness
of its associated entity;

(b) a related corporation of the |licensed corporation
or its associated entity, and any officer, enployee
or agent of the related corporation.

(3) A person who -

(a) wthout reasonable excuse, fails to conply with any
requi rement inposed on him (including the
requi renent to answer any question put to hin
under this section (whether by an auditor appointed
under section 152 or 153 or a person authorized
under subsection (1)(g)); or

(b) in purported conpliance with a requirenent inmposed
on him (including the requirenent to answer any
guestion put to him under this section (whether by
an audi tor appoi nted under section 152 or 153 or a
person aut hori zed under subsection (1)(g)),
produces any accounts and records or gives an
answer which he knows to be false or msleading in
a material particular, or recklessly produces any
accounts and records or gives an answer which is
false or msleading in a material particular,

commits an offence and is |liable -
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on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
on summary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.

(4) A person who, with intent to defraud -

(a)

(b)

fails to conply with any requirenent inposed on him
(including the requirenent to answer any question
put to him under this section (whether by an

audi tor appoi nted under section 152 or 153 or a
person aut horized under subsection (1)(g)); or

in purported conpliance with a requirenment inposed
on him(including the requirenment to answer any
question put to him under this section (whether by
an auditor appointed under section 152 or 153 or a
person aut hori zed under subsection (1)(g)),
produces any accounts and records or gives an
answer which is false or msleading in a nmateri al

particul ar,

conmmits an offence and is |liable —

(i)

(i)

on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 7 years; and
on summary conviction to a fine of $200,000 and to

i nprisonnent for 1 year
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156. O fence to destroy, conceal, or alter
accounts, records or docunents, etc.

(1) A person conmits an offence if he, with intent to
prevent, delay or obstruct the carrying out of any exam nation and
audit which an auditor appointed under this Part is required to
carry out —

(a) deletes, destroys, nmutilates, falsifies, conceals,
alters or otherw se nmakes unavail abl e any account,
record or docunment concerning any matter relating to
the business of a licensed corporation or its
associ ated entity or to the client assets of the
i censed corporation received or held by the licensed
corporation or its associated entity, or aids or
abets or conspires with another person to do so;

(b) disposes or procures the disposal, in any manner
and by any neans, of any property belonging to or
In the possession of a |licensed corporation or its
associated entity, or aids or abets or conspires
wi th anot her person to do so; or

(c) leaves, or attenpts to | eave, Hong Kong.

(2) A person who commits an of fence under subsection (1) is
l'iable -

(a) on conviction on indictment to a fine of $1, 000, 000
and to inprisonnent for 7 years; and

(b) on summary conviction to a fine at level 6 and to

i nprisonnent for 6 nonths.
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(3) If, in proceedings for an offence under subsection (1),
it is proved that the accused person del eted, destroyed,
nmutilated, falsified, concealed or altered any account, record or
docunent concerning any matter relating to the business of a
|icensed corporation or its associated entity or to the client
assets of the |icensed corporation received or held by the
| icensed corporation or its associated entity, or aided or abetted
or conspired with another person to do so, he shall, in the
absence of evidence to the contrary, be presuned to have done so
wWth intent to prevent, delay or obstruct the carrying out of any
exam nati on and audit which an auditor appointed under this Part

is required to carry out.

Division 6 - M scell aneous

157. Associated entities
(1) An associated entity of an internediary shall within 5
busi ness days after -
(a) it becones such an associated entity; or
(b) it ceases to be such an associated entity,
notify the Comm ssion by notice in witing of that fact and such
ot her particulars as are prescribed by rules made by the
Commi ssi on for the purposes of this section.
(2) \Were there is any change in the particulars required to
be provided by an associated entity of an internmedi ary under

subsection (1), the associated entity shall within 5 busi ness days
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thereafter notify the Comm ssion by notice in witing of that fact
and in the notice provide particulars of the change.

(3) Were an associated entity of an internediary, other
than an authorized financial institution, holds client assets as
nom nee for the internediary or for a client of the internediary,
the associated entity shall not, unless authorized in witing by
t he Comm ssion, conduct any business other than that of hol ding
the client assets on behalf of the internediary, its clients or
its associated entities.

(4) \Where an associated entity of an internediary, wthout
reasonabl e excuse, fails to conply with subsection (1), (2) or
(3), the associated entity and, in the case of a corporation, each
of its executive officers commt an offence and each is |iable —

(a) on conviction on indictnent to a fine of $200, 000
and to inprisonnent for 2 years; and

(b) on sunmary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

(5) \ere -

(a) an associated entity of an internediary, with
intent to defraud, fails to conply with subsection
(1), (2) or (3); or

(b) a director or enployee of an associated entity of
an internediary, with intent to defraud, causes or
allows a failure on the part of the associ ated
entity to conply with subsection (1), (2) or (3),

it or he (as the case nmay be) conmits an offence and is liable —
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(i) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 7 years; and

(ii) on summary conviction to a fine of $200,000 and to
i mprisonnment for 1 year

(6) An associated entity of an internmediary whi ch becones
aware that it does not conply with subsection (1), (2) or (3)
shall within one business day thereafter notify the Conm ssion by
notice in witing of that fact and of the surroundi ng
ci rcunst ances.

(7) Where an associated entity of an internediary fails to
comply with subsection (6), the associated entity and, in the case
of a corporation, each of its executive officers conmt an offence
and each is liable on conviction to a fine at level 4 and to
I mpri sonnment for 4 nonths.

(8) Notwi thstanding anything in this section, the power of
the Conm ssion to nmake rules for the purposes of this section in
respect of associated entities shall, where the associ ated
entities are authorized financial institutions, be regarded as the
power to nake rules in respect of the associated entities only in
relation to particulars relating to their businesses of receiving
or holding client assets of internediaries of which they are

associated entities.
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PART VI |

BUSI NESS CONDUCT, ETC

Division 1 - Interpretation

158. Interpretation of Part VII

In this Part, unless the context otherw se requires —

"representative" ( ) —

(a) inrelation to a |licensed corporation, neans an
i ndi vi dual who -
(1) is licensed by the Conm ssion to carry on
a regulated activity; and
(1) carries on that regulated activity on
behal f of the |icensed corporation to
whi ch he is accredited;
(b) in relation to an exenpt person, nmeans an
i ndi vi dual who -
(i) carries on a reqgqulated activity on behal f
of the exenpt person; and
(i) has his nane entered in a regi ster kept
by the Mnetary Authority under the
Banki ng Ordi nance (Cap. 155) as that of a
person enpl oyed by the exenpt person in

respect of that regulated activity.
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Division 2 - Business conduct

159. Busi ness conduct

(1) The Conm ssion may nmake rules requiring internediaries
and their representatives to conply with such practices and
standards, relating to their conduct in carrying on the regul ated
activities for which the internediaries are |icensed or exenpt, as
are specified in the rules.

(2) Wthout limting the generality of subsection (1), the
Conmmi ssion may, w thout prejudice to section 373(8) and (9), in
the rules referred to in subsection (1) -

(a) prohibit the use of m sl eading or deceptive
advertisenents by or on behalf of internediaries,
and i npose conditions for the use of advertisenents
by or on behalf of internediaries;

(b) specify terns and conditions which are required to
be included in client contracts and which shall,
unl ess the Commission in relation to any particul ar
termor condition otherwi se directs, be deened to
be of the essence of the client contracts in which
they are included, whether or not a different
i ntention appears fromthe provisions of such
client contracts;

(c) specify information that an internediary is to
provide to its client on entering into a client
contract wwth the client, and thereafter fromtine

to time on request by the client, concerning the



(d)

(e)
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busi ness of the internediary, and the identity and
status of any person acting on behalf of the
intermediary and with whomthe client may have
cont act ;
require that an internediary, and any
representative of an internediary, are to take
steps to ascertain, in relation to each of the
clients of the internediary, such matters relating
to his identity and his financial situation,

I nvest nent experience and i nvestnent objectives
relevant to the services to be provided by the
intermediary as are specified in the rules, and
specify the steps that an internmediary, and any
representative of an internediary, are to take to
ascertain such matters;

require that an internediary, and any
representative of an internediary, when providing

i nformati on or advice concerning financial products
to any client of the internediary, are to take
steps to ensure the suitability of such information
or advice for being provided to the client, and
specify the steps that an internediary, and any
representative of an internediary, are to take to
ensure that such information or advice is suitable
for being so provided;

require that an internedi ary, and any

representative of an internediary, are to nake
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di scl osure to any client of the internediary of
financial risks in relation to any financia
product that the internediary or the representative
(as the case nay be) recomends to the client, and
specify the steps that an internediary, and any
representative of an internediary, are to take to
ensure that the disclosure is nade;
require that an internediary, and any
representative of an internediary, are to nake
di scl osure to any client of the internediary of any
conmmi ssi on or advantage the intermediary or the
representative (as the case may be) receives or is
to receive fromany third party in connection with
any financial product the internediary or the
representative (as the case may be) recomrends to
the client, and specify the steps that an
internmediary, and any representative of an
internmediary, are to take to ensure that the
di scl osure i s nade;
require that an internediary, and any
representative of an internediary, are not to
effect a transaction on behalf of any client of the
i nternmedi ary except in specified circunstances;
specify the circunstances in which, and the
condi ti ons under which, an internediary, and any

representative of an internediary, nmay use
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information relating to the affairs of a client of
the internediary;
require that an internediary, and any
representative of an internediary, are to take
steps to avoid cases of conflict arising between
any of their interests and those of a client of the
i nternedi ary, and specify the steps that an
internmedi ary, and any representative of an
internmediary, are to take in the event that there
is a potential or actual case of such conflict
ari sing;
specify the circunstances in which an internediary
may receive any property or services from anot her
internmediary in consideration of directing business
to that other internediary;
speci fy the circunstances in which, and the
condi tions under which, any representative of an
intermediary is permtted to deal for his own
account in securities or futures contracts;
require that procedures be introduced and
i npl enented to discourage and identify any noney
| aundering activities, and specify the steps that
an internediary, and any representative of an
intermediary, are to take to introduce and
i npl ement such procedures;
provide for any other matter relating to the

practices and standards relating to conduct in
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carrying on the regulated activities for which
internediaries are |icensed or exenpt.

(3) Rules nade under this section nmay provide that any
client contract entered into by an internediary with its client
ot herwi se than in conpliance with any specified provisions of the
rules that apply to it or its representative is, notw thstandi ng
anything in the contract, unenforceable at the option of the
client.

(4) Rules nmade under this section may provide that an
internmedi ary, and any representative of an internediary, who,
wi t hout reasonabl e excuse, fails to conply with any specified
provision of the rules that applies to it or him(as the case may
be) commts an offence and is liable —

(a) on conviction on indictnent to a fine of $500, 000
and to inprisonnent for 2 years; and

(b) on sunmary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

(5 In this section, "client contract" ( ) nmeans any

contract or arrangenent between an internediary and anot her
person, which contains terns on which the internediary is to

provi de services which constitute a regulated activity.

160. Codes for business conduct
(1) Wthout prejudice to the power of the Conm ssion to nake
rul es under section 159, the Conm ssion may publish, in the

Gazette and in any other manner it considers appropriate, codes of
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conduct for the purpose of setting out guidelines relating to the
practices and standards with which internmediaries and their
representatives are ordinarily expected to conply in carrying on
the regulated activities for which the internmediaries are |licensed
or exenpt.

(2) Wthout limting the generality of subsection (1), any
code of conduct referred to in subsection (1) may, in setting out
guidelines referred to in that subsection, refer to obligations to
observe -

(a) any other codes or requirenents issued or inposed
ot herwi se than by the Conm ssi on;
(b) continuing obligations, including any such
obl i gations —
(1) in the case of an internediary, to
provi de for the continuous training of
Its representatives;
(i) in the case of a representative of an
i nternmediary, to undergo continuous
trai ning; and
(c) practices and standards concerning any of the
matters described in section 159(2).

(3) The Conmission may fromtine to time amend the whol e or
any part of any code of conduct published under this section,
and —

(a) the other provisions of this section apply, with
the necessary nodifications, to such anmendnents to

the code as they apply to the code; and
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(b) any reference in this or any other Ordinance to the
code (however expressed) shall, unless the context
ot herwi se requires, be a reference to the code as
so anmended.

(4) A failure on the part of an internediary, or a
representative of an internediary, to conply with the provisions
set out in a code of conduct published under this section that
apply to it or him(as the case nmay be) shall not by itself render
it or him(as the case may be) liable to any judicial or other
proceedi ngs, but may be taken into account in considering, for the
pur poses of any of the provisions of this O dinance —

(a) in the case of an internediary, whether it is a fit
and proper person to be or to remain |icensed or
exenpt; or

(b) in the case of a representative of an internediary,
whether he is a fit and proper person to be or to
remain |icensed as a representative under Part V.

(5) A code of conduct published under this section —

(a) my be of general or special application and nay be
made so as to apply only in specified
ci rcunst ances; and

(b) my nmake different provisions for different
ci rcunst ances and provide for different cases or
cl asses of cases.

(6) A code of conduct published under this section is not

subsi diary | egislation.
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Division 3 - O her requirenents

161. Requirenents for options trading
(1) The Conmi ssion nay nmake rules prohibiting securities
deal ers fromtransacting in Hong Kong, or holding thensel ves out
i n Hong Kong as being prepared to transact, any deal i ng whereby
directly or indirectly they confer on any person an option to sel
to or purchase fromthem or any other person on their behal f, any
securities otherwi se than in the manner specified in the rules.
(2) Rules nmade under this section may provide that where a
securities dealer fails to conply with any specified provision of
the rules that applies to it, the securities dealer and each of
Its executive officers commt an offence and each is liable —
(a) on conviction on indictment to a fine of $200, 000
and to inprisonnent for 2 years; and
(b) on sunmary conviction to a fine at level 5 and to
i mprisonment for 6 nonths.
(3) In this section —

"executive officer" ( ) has the sane neaning as in Part V,
"securities dealer” ( ) means a person carrying on Type 1

regul ated activity.

162. Certain agreenents not to be made during
unsolicited calls

(1) Subject to the other provisions of this section, a
i censed or exenpt person shall not, as principal or agent, during

or as a consequence of an unsolicited call nmade by him -
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(a) make or offer to make wi th anot her person -

(i) an agreenent for that other person to
sell or purchase, or with a viewto
havi ng that ot her person sell or
purchase, securities, futures contract
or | everaged forei gn exchange contract;

(i) an agreenent the purpose, or pretended
pur pose, of which is to provide, whether
conditionally or unconditionally, to that
ot her person a profit, incone or other
returns fromsecurities, futures contract
or | everaged foreign exchange contract or
a profit, income or other returns
cal cul ated by reference to changes in the
val ue of any property (including
securities, futures contract and
| everaged foreign exchange contract); or

(b) induce or attenpt to induce another person to enter
into an agreenent referred to in paragraph (a),
whet her or not in making the unsolicited call he does any other
act or thing.
(2) A licensed or exenpt person shall not be regarded as
contraveni ng subsection (1) by reason only that he -
(a) makes a call on another person who is a solicitor
or professional accountant acting in his
prof essi onal capacity or a |licensed person, exenpt

person, noney |lender or existing client, or who is
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(3) This

(a)

(b)

(¢)

(d)
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a person whose business involves the acquisition,
di sposal or holding of securities; and
whet her as principal or agent, makes or offers to
make with that other person an agreenent referred
to in subsection (1)(a), or induces or attenpts to
i nduce that other person to enter into such an
agr eenent .
section does not apply to -
a person who is of a class prescribed by rul es made
by the Conmm ssion for the purposes of this
subsecti on;
securities, futures contracts or |everaged foreign
exchange contracts which are of a class prescribed
by rules nmade by the Conm ssion for the purposes of
this subsection;
calls made on a person who is of a class prescribed
by rul es nade by the Conm ssion for the purposes of
this subsection; or
calls which are of a class prescribed by rul es made
by the Conm ssion for the purposes of this

subsecti on.

(4) A person who contravenes subsection (1) comnmts an

offence and is |iable -

(a)

(b)

on conviction on indictnent to a fine of $200, 000
and to inprisonnent for 2 years; and
on summary conviction to a fine at level 5 and to

i nprisonnent for 6 nonths.
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(5) \Were, in consequence of a contravention of subsection
(1), a person enters into an agreenent with another person, that
ot her person may, subject to the rights of a subsequent purchaser
in good faith for value, rescind the agreenent, by giving notice
inwiting to that effect to the person who contravenes that
subsection, within 28 days after the date on which he becones
aware of the contravention.

(6) Inthis section -

"call" ( ) neans a visit in person, or a communi cation by any

nmeans, whet her mnechanically, electronically, magnetically,
optically, manually or by any other nedium or by way of
production or transm ssion of light, inmage or sound or any
ot her nmedi um

"client" ( ), inrelation to a |licensed or exenpt person, neans

a person for whomthe |Iicensed or exenpt person provides a
service in the course of his business;

"existing client" ( ), inrelation to a |licensed or exenpt

person, neans a client who has entered into an agreenment with
the |licensed or exenpt person as a client in accordance with
requi renments prescribed by rules made by the Conmi ssion for
t he purposes of this definition;
"futures contract" ( ) includes —
(a) a futures contract as defined in section 1 of Part
1 of Schedule 1; and

(b) a futures contract (or a contract represented as

being a futures contract) in respect of an item
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whet her or not capable of being delivered, which is
prescribed by rules nade by the Conm ssion for the
pur poses of this definition;

"nmoney | ender" ( ) has the neaning assigned to it in section

2(1) of the Money Lenders Ordi nance (Cap. 163);

"unsolicited call" ( ) neans any call nade other than at

the express invitation of the person called upon, and
for the purposes of this definition, the provision by a
person of his contact details, including an address,

t el ephone or facsimle nunber, or electronic mai
address, does not by itself constitute an express

invitation to call that person

163. Certain representations prohibited

(1) Subject to subsection (2), an internediary, or a
representative of an internediary, shall not represent, or permt
any ot her person to represent, in any manner and whet her expressly
or by inplication, that its or his abilities or qualifications
have been endorsed or warranted by the Government or the
Commi ssi on.

(2) A statenent nmade to the effect that a person is |licensed
or exenpt under this O dinance does not by itself constitute a
failure to conply with subsection (1).

(3) A person who, w thout reasonabl e excuse, fails to conply
Wi th subsection (1) conmts an offence and is |iable on conviction

to a fine at level 6 and to inprisonnent for 6 nonths.
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PART M 11

SUPERVI SI ON AND | NVESTI GATI ONS

Division 1 - Interpretation

164. Interpretation of Part VIII

In this Part, unless the context otherw se requires —
"audit working papers" ( ) neans -
(a) any record or docunent prepared by or on behalf of an

audi tor; and

(b) any record or docunent obtained and retained by or on

behal f of an auditor,
for or in connection with the performance of any of his functions

relating to the conduct of any audit of the accounts of a

cor poration;

"investigator" ( ) nmeans a person directed or appointed to

i nvestigate any matter under section 168(1);

"person under i nvestigation” ( ) means apersoninrelationtowiom

any i nvestigator is directed or appointedtoinvestigate any matter

under section 168(1).

Division 2 - Powers to require information, etc.

165. Power to require production of records and
docunents concerning |listed corporations
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(1) Were, inrelation to a corporation which is or was at the

relevant time |listed —

(a)

(b)

(c)

(d)

it appears to the Conm ssion that there are
ci rcunst ances suggesting that the business of the
corporation is being or has been conducted -
(i) wthintent to defraud its creditors, or the
creditors of any other person;
(i) for any fraudul ent or unlawful purpose; or
(i) in a nmanner oppressive toits nenbers or any
part of its nenbers;

it appears to the Comm ssion that there are
ci rcunst ances suggesting that the corporation was
formed for any fraudul ent or unlawful purpose;
it appears to the Conm ssion that there are
ci rcunst ances suggesting that persons concerned in the
process by which the corporation becane |isted
(including that for making the securities of the
corporationavail abletothe publicinthe course of such
process) have engaged, in relation to such process, in
defal cation, fraud, m sfeasance or other m sconduct;
it appears to the Comm ssion that there are
ci rcunst ances suggesting that persons involved in the
managenent of the affairs of the corporation are or have

engaged, inrelationtosuch mnagenent, indefal cation,



(e)

()

Page 295
fraud, m sfeasance or ot her m sconduct towards it or its
menbers or any part of its nenbers
it appears to the Conm ssion that there are
ci rcunst ances suggesting that nmenbers of the
corporation or any part of its nenbers have not been
given all the information with respect to its affairs
that they m ght reasonably expect; or
i f the Conm ssion decides to provide assistance to
investigate a matter relating to the corporati on under
section 173, the matter is, in the opinion of the
Comm ssion, of a nature simlar tothe mitter descri bed
i n paragraph (a), (b), (c), (d) or (e) as bei ng suggest ed

by the circunstances referred to in such paragraph,

the Comm ssion may in witing authorize a person for the purposes of

thi s section, whereupon the aut hori zed person may, subject to the ot her

provi sions of this section, give a direction to —

(i)
(i)

(iii)

(iv)

(v)

the corporation

a corporation that is or was at the relevant tine a
rel ated corporation of the corporation;

an authorized financial institution, other than the
corporation or a corporation described in paragraph
(ii);

an auditor, other than the corporation or a corporation
descri bed in paragraph (ii);

any ot her person,
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requiring the production, within the time and at the place specified
inthedirection, of any record and docunent specifiedinthe direction.

(2) A power under this section to require the production of any
record or docunment relating to the affairs of a corporation by the
corporation or any other person includes the power -

(a) if the record or docunent is produced —
(1) t o make copi es or otherw se record details of
the record or document; and
(1) to require —
(A) that other person; or
(B) where the record or docunent relates to
the affairs of a corporation, any other
person who i s a present or past officer
of the corporation, or is or was at any
time enpl oyed by the corporation,
to provi de any expl anation in respect of the
record or docunent (including, in so far as
appl i cabl e, a description of the
ci rcunstances under which it was prepared or
created, details of all instructions given or
received in connection with it, and an
expl anation of the reasons for the nmaki ng of
entries contained init); or
(b) if the record or docunent is not produced, to require—

(i) that other person; or
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(i) where the record or docunent relates to the
af fairs of acorporation, any ot her person who
is a present or past officer of the
corporation, or i s or was at any ti ne enpl oyed
by the corporation,
to state where it is.

(3) An authorized person shall, before requiring a person to
provi de or nake an expl anati on or statenment under this section, ensure
that the person has been infornmed of the limtations inposed by
subsection (4) on the adm ssibility in evidence of the requirenment and
of any explanation or statenent provided or made.

(4) Notwi thstandi ng any ot her provi sions of this Ordi nance, where
an aut hori zed person requi res a person to provi de or make an expl anati on
or statenent under this section, the person so required is obliged to
provi de or make the explanation or statenent, but if the explanation
or statenent mght tend to incrimnate the person, and he so clains
bef or e provi di ng or maki ng t he expl anati on or statenent, therequirenent
and the explanation or statenment —

(a) are, subject to paragraph (b), not adm ssible in
evi dence agai nst himin crimnal proceedings in a court
of | aw other than those in which he is charged with an
of f ence under subsection (14), (15) or (16) or under Part
V of the Crines Ordi nance (Cap. 200), or for perjury,

in respect of the explanation or statenent;
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(b) are admissible in evidence for all the purposes of Part
XII'l (other than for the purposes of any crim nal

proceedi ngs i nstituted under or pursuant to that Part).

(5) An authorized person may in witing require the person
provi di ng or nmaki ng an expl anati on or statenent under this section to
verify within a reasonable period specified in the requirenent the
expl anation or statenent by statutory declaration, which nmay be taken
by the authorized person.

(6) |If a person does not provide or make an expl anation or
statenment in accordance with a requirenent under this section for the
reason that the explanation or statenment was not within his know edge
or in his possession, an authorized person may in witing require the
persontoverify wthinareasonabl e periodspecifiedintherequirenent
by statutory decl arati on, which may be taken by the authori zed person,
that he was unable to conply or fully conmply (as the case nmay be) with
the requirenment for that reason.

(7) An authorized person shall not give any direction under
subsection (1)(i) or (ii) to require the production of any record or
docunent unl ess the authorized person has reasonabl e cause to believe
that the record or docunent relates to the affairs of the corporation
to which the direction is to be given or a corporation of which such
corporation is or was at the relevant tine a related corporation.

(8) An authorized person shall not give any direction to an
aut hori zed financial institution under subsection (1)(iii) torequire

t he production of any record or docunent unless the authorized person
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has reasonabl e cause to bel i eve, and the Conm ssioncertifiesinwiting

that the authorized person has reasonabl e cause to believe, that —

(a) the authorized financial institution is in possession

of any record or docunent relating to the affairs of a

corporation to which any direction has been or nay be

gi ven under subsection (1)(i) or (ii); and

(b) the record or docunent required to be produced under the

direction —

(i)

(i)

relates tothe affairs of such corporation or

to a transaction with such corporation; and

is relevant to the consi derati on of whet her

there is or has been the occurrence of —

(A)

(B)

where subsection (1)(a), (b), (c), (d)
or (e) applies, the matter described in
such subsection as bei ng suggested by
the circunstances referred to in such
subsection; or

where subsection (1)(f) applies, the
matter in respect of the investigation
of which the Conm ssion decides to

provi de assi stance under section 173.

(9) An authorized person shall not give any direction to an

audi t or under subsection (1)(iv) torequirethe production of any record

or docunent unl ess the authorized person has reasonabl e cause to
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and the Commi ssion certifies in witing that the authorized

person has reasonabl e cause to believe, that -

(10)

(a)

(b)

the auditor is in possession of any record or docunent,

whichisinthe nature of audit working papers, rel ating

to the affairs of a corporation to which any direction

has been or may be gi ven under subsection (1)(i) or (ii);

and

the record or docunent required to be produced under the

direction —

(i)

(i)

relates to the affairs of such corporation;

and

is relevant to the consi derati on of whet her

there is or has been the occurrence of —

(A)

(B)

where subsection (1)(a), (b), (c), (d)
or (e) applies, the matter described in
such subsection as bei ng suggested by
the circunstances referred to in such
subsecti on; or

where subsection (1)(f) applies, the
matter in respect of the investigation
of which the Conmm ssion decides to

provi de assi stance under section 173.

An aut hori zed person shall not give any direction to a person

under subsection (1)(v) to require the production of any record or

docunent unl ess the aut hori zed person has reasonabl e cause to bel i eve,
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and t he Conmi ssion certifies inwiting that the authorized person has

reasonabl e cause to beli eve,

(a)

(b)

t hat —

t he person has dealt with or has had dealings with, or

I's otherw se in possession of any record or docunent

relating to the affairs of, a corporation to which any

di rection has been or may be given under subsection

(1) (i) or

(ii); and

the record or docunent required to be produced under the

direction —

(i)

(i)

relates to the affairs of such corporation or

to a transaction with such corporation

is relevant to the consi derati on of whet her

there is or has been the occurrence of —

(A)

(B)

where subsection (1)(a), (b), (c), (d)
or (e) applies, the matter described in
such subsection as bei ng suggested by
the circunstances referred to in such
subsecti on; or

where subsection (1)(f) applies, the
matter in respect of the investigation
of which the Conmm ssion decides to
provi de assi stance under section 173;

and
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(iii) cannot be obtained by giving a direction to
any ot her person under subsection (1)(i),
(i), (iii) or (iv).

(11) The power of an authorized person to give any direction under
subsection (1) (ot her than subsection (1)(iii)) toany corporation which
is an authorized financial institution may be exercised only inrespect
of —

(a) subsection (1)(e); or

(b) subsection (1)(f), if, andonlyif, themtter i nrespect
of the investigation of which the Conm ssion deci des to
provi de assi stance under section 173 is, in the opinion
of the Conm ssion, of a nature simlar to the matter
descri bed in paragraph (e) as being suggested by the
circunstances referred to in that paragraph.

(12) Before an authorized person gives any direction under
subsection (1) (other than subsection (1)(iii)) to any corporation —

(a) where the corporation is an authorized financi al
institution or a corporation which, tothe know edge of
the authorized person, is the controller of an
aut hori zed financial institution, or has as its
controll er an authorized financial institution, or has
the sanme controller as an authorized financi al
institution, the authorized person shall consult the

Monetary Authority; or
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(b) wherethe corporationis aninsurer authorized under the

I nsurance Conpani es Ordi nance (Cap. 41), the authori zed
person shall consult the Insurance Authority.

(13) The Conm ssion shall furnish an aut horized person with a copy
of his authorization, and t he aut hori zed person, before exercising any
power under this section, shall produce a copy of the authorization to
the person in respect of whomthe power is exercised for inspection.

(14) A person who, w thout reasonabl e excuse, fails to conply with
a requi renent i nposed on hi mby an aut hori zed person under this section
commits an offence and is |iable —

(a) on conviction on indictnent to a fine of $200, 000 and
to inprisonnent for 1 year; and
(b) on sunmary conviction to a fine at level 5 and to
i mpri sonnment for 6 nonths.
(15) A person who, in purported conpliance with a requirenent
i mposed on hi mby an aut hori zed person under this section, produces any
record or docunent or provi des or nakes an expl anati on or statenent which
he knows to be fal se or msleadinginanmaterial particul ar or reckl essly
produces any record or docunent or provides or nmakes an expl anati on or
statenent whichis false or msleadinginamaterial particular conmts
an offence and is liable -
(a) on convictiononindictnment to a fine of $1, 000, 000 and
to inmprisonnment for 2 years; and
(b) on sunmary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.
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(16) A person who -
(a) with intent to defraud —

(i) failstoconply with arequirenent inposed on
hi m by an aut hori zed person under this
section; or

(i) in purported conpliance with a requirenent
i nposed on hi mby an aut hori zed person under
this section, produces any record or docunent
or provides or makes an expl anati on or
statenment which is false or msleading in a
material particular; or
(b) being an officer or enployee of a corporation, with
intent to defraud causes or allows the corporation to-—

(i) fail toconply with a requirenent inposed on
it by an aut hori zed person under thi s section;
or

(i) in purported conpliance with a requirenent
i nposed on it by an authorized person under
this section, produce any record or docunent
or provi de or make an expl anati on or st at enent
which is false or msleading in a nmateri al
particul ar,
commits an offence and is |iable —
(i) onconvictiononindictnent to a fine of $1, 000, 000 and

to inprisonnent for 7 years; and
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(ii) on sunmary conviction to a fine at level 6 and to
i mpri sonment for 6 nonths.

(17) In this section -

"aut hori zed person” ( ) means a person aut hori zed under subsecti on
(1);
“controller" ( ) nmeans a person who is an indirect controller or

a majority sharehol der controller as defined in section 2(1) of
t he Banki ng Ordi nance (Cap. 155);

"rel evant tinme" ( ) means -

(a) where subsection (1)(a), (b), (c), (d) or (e) applies,
thetime at whichthe matter describedin such subsection
as bei ng suggested by the circunmstances referred to in
such subsection appears to the Conmm ssion to be
occurring or have occurred; or

(b) where subsection (1)(f) applies, the tinme at which the
matter in respect of the investigation of which the
Commi ssi on deci des to provi de assi stance under section
173 appears to the Conm ssion to be occurring or have

occurred.

166. Supervision of intermediaries and their
associated entities

(1) Subject tothe other provisions of this section, therelevant
authority may in witing authorize a person for the purposes of this

section, whereupon the authorized person nay at any reasonable tine,
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for the purpose of ascertai ni ng whet her an i nternmedi ary or an associ at ed
entity of aninternediaryis conplyingor has conpliedwith, orislikely
to be ableto conply with, the requi rement specifiedin subsection (2) -

(a) enter the internediary’s prenm ses approved by the
Comm ssi on under section 127(1) or the associ ated
entity's prem ses (as the case nay be);

(b) inspect, and nake copi es or ot herwi se record detail s of,
any record or docunent relating to —

(1) t he busi ness conducted by the i nternedi ary or
the associated entity (as the case may be);

(1) any transaction carried out by a rel ated
corporation of the internediary or the
associated entity (as the case may be); or

(iii) any transaction or activity which was

undertaken in the course of, or which may
af fect, the business conducted by the
internmediary or the associated entity (as the
case may be); and

(c) make inquiries of —

(1) the internediary or the associated entity (as
the case may be);

(1) a rel ated corporation of the internediary or

the associated entity (as the case may be);

(i) any ot her person, whether or not connected

with the internediary or the associ ated
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entity (as the case nay be), whomthe
aut hori zed person has reasonabl e cause to
believe has informationrelatingto, or isin
possessi on of, any record or docunent
referred to in paragraph (b),
concerning any record or docunent referred to in
par agraph (b), or concerni ng any transactionor activity
whi ch was undertaken in the course of, or which may
af fect, the business conducted by the internediary or

the associated entity (as the case may be).

The requi renent specified for the purposes of subsection (1)

is the requirenent not to contravene -

(3)

(a)
(b)

(c)

any of the provisions of this O dinance;

any noti ce or requi renent gi ven under any of therel evant
provi si ons;

any of the terns and conditions of a licence or an

exenption under this O dinance.

Subj ect to t he ot her provi sions of this section, an authorized

person in exercising any of his powers under subsection (1)(b) may

require —

(a)

(b)

the internediary or the associated entity (as the case
may be);
a related corporation of the internmediary or the

associ ated entity (as the case may be);
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to —

(i)

(i)
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any ot her person, whether or not connected with the
internmedi ary or the associated entity (as the case may
be), whomt he aut hori zed person has reasonabl e cause to
believe has informationrelatingto, or i sin possession

of, any record or docunent referred to in subsection

(1) (b),

gi ve the authorized person access to any record or
docunent referredto in subsection (1)(b), and produce,
within the time and at the place specified by him the
record or docunent; and

answer any question regarding the record or docunent.

(4) Subject tothe other provisions of this section, anauthorized

person in exercising any of his powers under subsection (1)(c) may

require the internmediary or the associated entity, the related

corporation or the other person (as the case nmay be) referred to in that

subsection, to

(a)

(b)

give the authorized person access to any record or
docunent referred to in subsection (1)(b), and produce,
within the tinme and at the place specified by him the
record or docunent; and

answer any question raised for the purposes of

subsection (1)(c).

(5) An authorized personmay inwitingrequirethe person giving

an answer under this section to verify within a reasonabl e period
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specifiedinthe requirenent the answer by statutory decl aration, which
may be taken by the authorized person.

(6) |If a person does not give an answer in accordance with a
requi rement under this section for the reason that the answer was not
wi thin his knowl edge, an authorized person may in witing require the
persontoverify w thinareasonabl e period specifiedintherequirenent
by statutory decl arati on, which may be taken by the aut hori zed person,
that he was unable to conply or fully conply (as the case nay be) with
the requirenent for that reason.

(7) An authorized person shall not exercise any of his powers
under subsection (1)(c)(iii) unless he has reasonabl e cause to believe
that the information sought cannot be obtai ned by the exercise of any
of the powers under subsection (1)(c)(i) or (ii).

(8) An authorized person shall not exercise any of his powers
under subsection (3)(c) unl ess he has reasonabl e cause to believe that
the record or docunent or the information sought cannot be obt ai ned by
t he exercise of any of the powers under subsection (3)(a) or (b).

(9) This sectionshall not be construedas requiringanauthorized
financial institution which is not an internediary to disclose any
i nformati on or produce any record or docunent relating to the affairs
of a custonmer unless the Conm ssion is satisfied, and certifies in
witing that it is satisfied, that the disclosure or production is
necessary for the purposes of this section.

(10) Before an authorized person exercises any power under this

section in respect of a corporation which is not an internediary -
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(a) where the corporation is an authorized financi al
institution or a corporation which, tothe know edge of
the authorized person, is the controller of an
aut hori zed financial institution, or has as its
controller an authorized financial institution, or has
the same controller as an authorized financi al
institution, the authorized person shall consult the
Monetary Authority; or
(b) wherethe corporationis aninsurer authorized under the
I nsurance Conpani es Ordi nance (Cap. 41), the authori zed
person shall consult the Insurance Authority.

(11) The relevant authority shall furnish an authorized person
aut horized by it wth a copy of his authorization, and the authorized
per son, when exerci si ng any power under this section, shall as soon as
reasonably practicable produce a copy of the authorization for
i nspecti on.

(12) Where a copy of any record or docunment is supplied or nade
for the purpose of conplying with a requirenment inposed under this
section and a facility of a person other than the relevant authority
is used to nake the copy, the relevant authority shall reinburse the
expenses which, in the opinion of the relevant authority, have been
reasonably incurred by the person in making the copy.

(13) A person who, w thout reasonabl e excuse, fails to conply with
a requi renent i nposed on hi mby an aut hori zed person under this section

commits an offence and is |liable —
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(a) on conviction on indictnent to a fine of $200,000 and
to inprisonnent for 1 year; and
(b) on summary conviction to a fine at level 5 and to

i mpri sonment for 6 nonths.

(14) A person who, in purported conpliance with a requirenent

i nposed on hi mby an aut hori zed person under this section, produces any

record or

docunent or gives an answer which he knows to be fal se or

m sleading in a material particular or recklessly produces any record

or docunent or gi ves an answer whichis falseor msleadinginanmteri al

particular commts an offence and is liable —

(15)

(a) on convictiononindictnment to a fine of $1, 000, 000 and
to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

A person who —

(a) with intent to defraud —

(i) failstoconply with arequirenent inposed on
hi m by an aut hori zed person under this
section; or

(1) in purported conpliance with a requirenent
i mposed on hi mby an aut hori zed person under
this section, produces any record or docunent
or gives an answer which is false or

msleading in a material particular; or
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(b) being an officer or enployee of a corporation, with
intent to defraud causes or allows the corporation
to -

(i) fail toconply with a requirenent inposed on
it by an aut hori zed person under thi s secti on;
or

(1) in purported conpliance with a requirenent
i nposed on it by an authorized person under
this section, produce any record or docunent
or gi ve an answer whichis fal se or m sl eadi ng
in a material particular,
conmits an offence and is |iable —
(i) onconvictiononindictrment to a fine of $1, 000,000 and
to inprisonnent for 7 years; and
(1i) on summary conviction to a fine at level 6 and to
i mpri sonnment for 6 nonths.

(16) In this section —

"aut hori zed person" ( ) means a per son aut hori zed under subsecti on
(1);
"controller” ( ) means a person who is an indirect controller or

a mpjority sharehol der controller as defined in section 2(1) of
t he Banki ng Ordi nance (Cap. 155);

"rel evant authority" ( ) means -



(a)

(b)
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where the internmediary referred to in subsection (1) is
an exenpt person which is an authorized financi al
institution, the Monetary Authority;

in any other case, the Conm ssion.

167. Information relating to transactions

(1) The Conmmission nmay in witing authorize a person for the

pur poses of this section, whereupon the authorized person may, for the

pur pose of perform ng a function of the Comm ssion under any of the

rel evant provisions, require —

(a)

(b)

(c)

a person registered as the hol der of securities in a
regi ster of nenbers kept under the Conpani es O di nance
(Cap. 32);

a per son whomt he aut hori zed per son has r easonabl e cause
to believe holds any securities, futures contract,

| ever aged forei gn exchange contract, or an interest in
any securities, futures contract, |everaged foreign
exchange contract or collective investnent scheneg;

a per son whomt he aut hori zed per son has reasonabl e cause
to believe has acquired or di sposed of any securities,
futures contract, | everaged forei gn exchange contract,
or an interest in any securities, futures contract,

| everaged foreign exchange contract or collective

i nvest ment schene, whether directly or through a



(d)
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nom nee, trustee or agent, and whether as beneficial
owner, nom nee, trustee, agent or otherw se;

a licensed or exenpt person t hrough whomt he aut hori zed
person has reasonabl e cause to believe any securities,
futures contract, | everaged forei gn exchange contract,
or an interest in any securities, futures contract,

| everaged forei gn exchange contract or collective

i nvest ment schene has been acquired, di sposed of, dealt

with, traded or arranged,

to furnish to himany of the information specified in subsection (2)

wthin the tine and in the form specified by him

(2) The information specifiedfor the purposes of subsection (1)

(a)

the particulars (including, insofar as applicable, the
nane and al i ases, address, telephone and facsimle
nunbers, electronic mail address, occupation and
particul ars of any docunent of identity (including, if
not an individual, any docunent evidencing

i ncorporation or registration))that are reasonably
capabl e of establishing the identity of the person on
whose behal f, or by, from to or through whom the
securities, futures contract, |everaged foreign
exchange contract, or the interest in securities,
futures contract, |everaged foreign exchange contract

or collective investnent schene in question is held, or
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has been acquired, disposed of, dealt with, traded or
arranged (as the case may be);

(b) the particulars (includingthe quantity) of and, in the
case of acquisition or disposal, the consideration (if
any) for the securities, futures contract, |everaged
forei gn exchange contract, or the interest in
securities, futures contract, |everaged foreign
exchange contract or collective i nvestment schene; and

(c) the instructions (if any) given to or by the person
referred to in paragraph (a), or any officer, enployee
or agent of such person, in relation to the hol ding,
acqui sition, disposal, dealing, tradi ng, arrangenent of
or in respect of the securities, futures contract,
| everaged forei gn exchange contract, or theinterest in
securities, futures contract, |everaged foreign
exchange contract or collective investnent schene.

(3) An authorized person may in witing require the person
furnishing any information under this section to verify within a
reasonabl e period specified in the requirenent the information by
statutory declaration, which may be taken by the authorized person.

(4) |If a person does not furnish any information in accordance
W th arequirenent under this sectionfor thereasonthat theinformation
was not within his know edge or in his possessi on, an aut hori zed person
may in witing require the personto verify within a reasonabl e period

specified in the requirenent by statutory decl aration, which nmay be
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taken by the aut horized person, that he was unable to conply or fully
conmply (as the case may be) with the requirenent for that reason

(5) The Conmi ssion shall furnish an aut hori zed person with a copy
of his authorization, and the authorized person, when exercising any
power under this section, shall upon request by the person in respect
of whomt he power is exercised produce a copy of the authorization for
I nspecti on.

(6) A person who, wthout reasonabl e excuse, fails to conply with
a requi renent i nposed on hi mby an aut hori zed person under this section
commits an offence and is |iable —

(a) on conviction on indictment to a fine of $200,000 and
to inprisonnent for 1 year; and

(b) on sunmary conviction to a fine at level 5 and to
i mpri sonnment for 6 nonths.

(7) A person who, in purported conpliance with a requirenent
i mposed on himby an authorized person under this section, furnishes
to the authorized person information which he knows to be fal se or
m sleading in a material particular or recklessly furnishes to the
aut hori zed personinformationwhichis falseor msleadinginamteri al
particular commts an offence and is |liable —

(a) onconvictiononindictnent to a fine of $1, 000, 000 and
to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to
i nprisonnent for 6 nonths.

(8) A person who —
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(a) with intent to defraud —

(i) failstoconply with arequirenent i nposed on
hi m by an aut hori zed person under this
section; or

(1) in purported conpliance with a requirenent
i mposed on hi mby an aut hori zed person under
this section, furnishes to the authorized
person information which is false or
msleading in a material particular; or
(b) being an officer or enployee of a corporation, with
intent to defraud causes or allows the corporation to-

(i) fail toconply with a requirenment inposed on
it by an aut hori zed person under thi s section;
or

(i) I n purported conpliance wth a requirenent
i nposed on it by an authorized person under
this section, furnish to the authorized
person information which is false or
m sleading in a material particular,
commts an offence and is |liable —
(i) onconvictiononindictnment to afine of $1, 000,000 and
to inprisonnent for 7 years; and
(ii) on summary conviction to a fine at level 6 and to
i nprisonnent for 6 nonths.

(9) In this section —
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"aut hori zed person" ( ) means a person authorized under

subsection (1);

"interest" ( ) includes an interest of any nature, whether |egal,

equi table, proprietary or otherw se.

Division 3 - Powers of investigations

168. Investigations
(1) \Were -

(a) the Comm ssion has reasonabl e cause to believe that an
of fence under any of the rel evant provisions may have
been comm tt ed;

(b) the Comm ssion has reasonabl e cause to believe that a
person nmay have engaged in defal cation, fraud,

m sf easance or other m sconduct in connection with —
(i) dealinginany securities or futures contract
or trading in any | everaged forei gn exchange

contract;

(ii1) the managenent of investnment in any
securities, futures contract or |everaged
forei gn exchange contract;

(i) of fering or maki ng any col | ective i nvest nent
schenme or |everaged foreign exchange

contract; or



(c)

(d)

(e)
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(iv) giving adviceinrelationto the all otnent of
securities, or the acquisition or disposal
of , or investnment in, any securities, futures
contract, |everaged foreign exchange
contract, or an interest in any securities,
futures contract, | everaged foreign exchange
contract or collective investnent schene;
t he Comm ssion has reasonabl e cause to believe that
mar ket m sconduct may have taken pl ace;
t he Conmi ssi on has reasonabl e cause t o believe that the
manner in which a person has engaged or is engaging in
any of the activities referred to in paragraph (b)(i)
to (iv) isnot inthe interest of the investing public
or in the public interest;
t he Comm ssi on has reason to i nqui re whet her any person,
who is or was at any tine a |licensed person, or a
responsi ble officer of or a person involved in the
managenent of the business of a |icensed person —
(i) i sor has at any ti nme been gui |ty of m sconduct
within the neaning of Part |X;, or
(i) is or has at any ti ne ot herwi se not beenafit
and proper person to remain licensed, or to
remain a responsi ble officer of or a person
i nvol ved i n t he managenent of the busi ness of

the |icensed person (as the case may be); or
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(f) if the Comm ssion deci des to provide assistance to

I nvestigate a matter under section 173, the matter is,

in the opinion of the Comrission, of a nature simlar

to the matter described in paragraph (a), (b), (c), (d)

or (e) as that the Conm ssion has reasonabl e cause to

believe or has reason to inquire (as the case may be),

the Commission may in witing direct one or nore of its enpl oyees or,

with the consent of the Financial Secretary, appoint one or nore other

persons, to investigate any of the matters referred to in paragraphs
(a) to (f).

(2) The costs or expenses i ncurred by aninvestigator, other than
an enpl oyee of the Conmm ssion, are to be paid out of nobneys provided
by the Legislative Council.

(3) The Comm ssion shall furnish an investigator with a copy of
hi s di rection or appoi ntnent (as the case nmay be), and t he i nvesti gator,
before first i nposing any requi renent on a person under section 169(1),
(2) or (3), shall produce a copy of the direction or appointnent (as

the case may be) to that person for inspection.

169. Conduct of investigations

(1) The person under investigation or a person whomthe
i nvestigator has reasonabl e cause to believe or suspect has in his
possessi on any record or document which contains, or which is likely

tocontain, informati onrel evant to aninvestigation under section 168,
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or whom the investigator has reasonabl e cause to believe or suspect

ot herw se has such information in his possession, shall -

(a)

(b)

(c)

(d)

produce to the investigator, withinthe tine and at the
pl ace the i nvestigator reasonably requires in witing,
any record or docunent specified by the investigator
which is, or may be, relevant to the investigation and
which is in his possession;

if required by the investigator, give to the

i nvesti gator an explanation or further particulars in
respect of any record or document produced under

par agraph (a);

attend before the i nvestigator at the time and pl ace t he
I nvestigator requires in witing, and answer any
question relating to the matters under investigation
that the investigator may raise with him and

give to the investigator all assistance in connection
with the investigation which he is reasonably able to
gi ve, including responding to any witten question

rai sed by the investigator.

(2) An investigator may in witing require the person giving or

maki ng an expl anation, particulars, answer or statenment under this

section to verify within a reasonable period specified in the

requi rement the explanation, particulars, answer or statenent by

statutory declaration, which may be taken by the investigator.
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(3) |If aperson does not give or make an expl anati on, particul ars,
answer or statenent in accordance with a requirenent under this section
for the reason that the explanation, particulars, answer or statenent
was not within his know edge or in his possession, an i nvestigator may
in witing require the person to verify within a reasonable period
specified in the requirenent by statutory declaration, which may be
taken by the i nvestigator, that he was unable to conply or fully conply
(as the case may be) with the requirenent for that reason.

(4) Neither section 168 nor this section shall be construed as
requiring an authorized financial institution to disclose any
i nformati on or produce any record or docunent relating to the affairs
of a custoner to the investigator unless —

(a) the custoner is a person whomthe investigator has
reasonabl e cause to believe nay be able to give
information relevant to the investigation; and

(b) the Conmission is satisfied, and certifies in witing
that it is satisfied, that the di scl osure or production
i s necessary for the purposes of the investigation.

(5) The investigator may, and if so directed by the Comm ssion
shall, make interimreports to the Conmm ssion, and on the concl usion
of his investigation shall make a final report to the Comm ssion.

(6) The Comm ssion may, with the consent of the Secretary for

Justice, cause a report under this section to be published.

170. Incrimnating answers in investigations
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(1) An investigator shall, before requiring a person to give an
answer to any question under section 169, ensure that the person has
been informed of the limtations inposed by subsection (2) on the
adm ssibility in evidence of the requirenent, the question and any
answer given.
(2) Notw thstandi ng any ot her provi sions of this Ordi nance, where
an investigator raises any question with a person under section 169,
the person is obliged to answer the question, but if the answer to the
guestion mght tend to incrimnate the person, and he so cl ai ns before
gi ving the answer, the question and the answer -
(a) are, subject to paragraph (b), not adm ssible in
evi dence against himin any crimnal proceedings in a
court of Iawother than those in whichheischargedwth
an of fence under section 171 or under Part Vof the Crines
O di nance (Cap. 200), or for perjury, in respect of the
answer ;
(b) are adm ssible in evidence for all the purposes of Part
XII'l (other than for the purposes of any crin nal

proceedi ngs i nstituted under or pursuant to that Part).

171. O fences in relation to investigations
(1) A person who, w thout reasonabl e excuse -
(a) fails to produce any record or docunment required to be

produced under section 169(1)(a);



(b)

(c)

(d)

(e)
()
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fails to give an explanation or further particulars
requi red under section 169(1)(b);
fails to attend before the investigator as required
under section 169(1)(c);
fails to answer a question raised by the investigator
under section 169(1)(c);
fails to conply with section 169(1)(d); or
fails toconply with a requirenent under section 169(2)

or (3),

commts an offence and is |liable —

(1)

(i)

on conviction on indictment to a fine of $200,000 and
to inprisonnent for 1 year; and
on sunmary conviction to a fine at level 5 and to

i mpri sonnment for 6 nonths.

(2) A person who -

(a)

(b)

i nanswering a questionraisedbytheinvestigator under
section 169(1)(c), says anything which he knows to be
false or msleading in a material particular or

reckl essly nmakes a statenent which is false or
msleading in a material particular; or

in responding to any witten question raised by the

I nvestigator under section 169(1)(d), states anything
whi ch he knows to be false or msleading in a materi al
particul ar or recklessly makes a statenent which is

false or msleading in a material particul ar,
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conmmits an offence and is |liable —

(i) onconvictionon indictnent to a fine of $1, 000, 000 and
to inprisonnent for 2 years; and
(ii) on summary conviction to a fine at level 6 and to
i nprisonnment for 6 nonths.
(3) A person who —
(a) with intent to defraud —
(i) fails to do anything as described in
subsection (1)(a), (b), (c), (d), (e) or (f);
(i) in answering a question raised by the
i nvesti gator under section 169(1)(c), says
anything which is false or misleading in a
material particular; or
(1ii) inresponding to any witten question raised
by t he i nvesti gator under section 169(1)(d),
st at es anyt hing which is fal se or m sl eadi ng
in a material particular; or
(b) being an officer or enployee of a corporation, with
intent to defraud causes or allows the corporation to-
(1) fail todoanythingas describedinsubsection
(1)(a), (b), (c), (d), (e) or (f);
(1) i n answering a question raised by the
i nvestigator under section 169(1)(c), say
anything which is false or msleading in a

mat erial particular; or
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(1ii) inresponding to any witten question rai sed
by t he i nvesti gator under section 169(1)(d),
state anything which is false or m sl eadi ng
in a material particular,
commts an offence and is liable —
(i) onconvictiononindictment to a fine of $1, 000, 000 and
to inprisonnent for 7 years; and
(i) on sunmary conviction to a fine at level 6 and to
i nprisonnent for 6 nonths.
(4) \Were the person under investigation or any other personis
convicted by a court on a prosecution instituted as a result of an
i nvestigation under section 168, the court nay order himto pay to the
Conmmi ssion the whole or part of the costs or expenses of the
i nvestigation and t he Comm ssi on may recover such costs as a civil debt
due to it.
(5) \Were the Conmi ssion receives an anount under an order made
under subsection (4) in respect of any costs or expenses of an
i nvestigation, and all or any of the costs or expenses have been paid
out of noneys provided by the Legi sl ative Council, the Comm ssi on shal |
pay to the Financial Secretary the anount received under the order to
the extent that it has al ready been paid out of noneys provi ded by the

Legi sl ati ve Counci | .

Division 4 - M scell aneous
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172. Certification to Court of First Instance
relating to non-conpliance with
requi rements under section 165,
166, 167 or 169
(1) |If a person, wthout reasonabl e excuse, fails to do anything
upon being required to do so by an aut hori zed person under section 165,
166 or 167, or to do anything upon being required to do so by an
i nvestigator under section 169(1), (2) or (3), the authorized person
or the investigator (as the case may be) may, by origi nati ng sunmons
or originating notion, certify the failure to the Court of First
I nstance, and the Court may inquire into the case and —
(a) order the person to conply with the requirenent within
the period specified by the Court; and
(b) if the Court is satisfied that the failure was w thout
reasonabl e excuse, punish the person, and any ot her
per son who appears to have beeninvolvedinthe failure,
inthe sanme manner as if he and, where applicabl e, that
ot her person had been guilty of contenpt of court.
(2) An originating summons under subsection (1) shall be in Form
No. 10 i n Appendix Ato the Rules of the High Court (Cap. 4 sub. leg.).
(3) A person shall not be punished under subsection (1)(b) and

section 165, 166, 167 or 171(1), (2) or (3) in respect of the sane

failure.

173. Assistance to regul ators outside
Hong Kong
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(1) Were the Commi ssion receives, froman authority or
regul at ory organi zati on outsi de Hong Kong which in the opinion of the
Commi ssion satisfies the requirenments referred to in subsection (5)(a)
and (b), a request for assistance to investigate whether a person
specified by the authority or regul atory organi zati on has contravened
or is contravening |legal or regulatory requirenents which —

(a) the authority or regulatory organi zati on enforces or
adm ni sters; and
(b) relate to such transactions regarding any securities,
futures contract, | everaged forei gn exchange contract,
col |l ective investnent schenme or other simlar
transactions as are regul ated by the authority or
regul atory organi zati on,
t he Conmi ssion may, where it is of the opinion that the condition
specified in subsection (3) is satisfied, provide the assistance to
investigate the matter by exercising any of its powers under sections
165, 167, 168, 169 and 358(3)(9) (i).

(2) Were the Comm ssion receives, froma conpani es i nspector
out si de Hong Kong who in the opinion of the Conmm ssion satisfies the
requirenents referred to in subsection (5)(a) and (b), a request for
assi stance to i nvesti gate whet her a person specified by the conpanies
i nspector has contravened or is contravening | egal or regul atory
requi rements which relate to transacti ons regardi ng any securities,
futures contract, |everaged foreign exchange contract, collective

i nvest nent scheme or other simlar transactions, the Conm ssion may,
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where it is of the opinion that the condition specified in subsection

(3) is satisfied, provide the assistance to investigate the matter by

exercising any of its powers under sections 165, 167, 168, 169 and

358(3) (9) ().

(3)

(4)

(a)

(b)

The conditionreferredtoinsubsections (1) and (2) is that —

it is desirable or expedient that the assistance
request ed under subsection (1) or (2) (as the case may
be) shoul d be provided in the interest of the investing
public or in the public interest; or

the assistance will enable or assist the recipient of
the assistance to performits or his functions and it
is not contrary to the interest of the investing public
or tothe public interest that the assistance shoul d be

provi ded.

I n deci di ng whet her the condition specifiedinsubsection (3)

is satisfied in a particul ar case, the Comm ssion shall take into

account

(a)

where the recipient of the assistance is an authority
or regulatory organi zation referred to in subsection
(1), whether the authority or regulatory organization
will -
(1) pay to the Comm ssion any costs and expenses
incurred in providing the assistance; and
(1) be able and willing to provide reciprocal

assistance within its jurisdiction in
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response to a conparable request for
assi stance from Hong Kong;
(b) where the recipient of the assistance is a conpanies
i nspector referred to in subsection (2), whether —
(1) t he conpani es inspector will pay to the
Commi ssi on any costs and expenses incurredin
provi di ng the assistance; and
(i) under the | aws of the country or territory in
whi ch the conpani es inspector is appointed,
reci procal assistance will be provided in
response to a conparabl e request for
assi stance from Hong Kong.
(5) For the purposes of subsection (1) or (2), where the
Commi ssion is satisfied that an authority, regul atory organi zati on or
conpani es i nspector outside Hong Kong —
(a) perforns any function simlar to a function of the
Commi ssi on or the Regi strar of Conpani es, or regul ates,
supervi ses or investigates banki ng, i nsurance or other
financial services or the affairs of corporations; and
(b) is subject to adequate secrecy provisions,
t he Conmi ssion shal|l as soon as reasonably practicabl ethereafter cause
the nane of the authority, regul atory organi zati on or conpani es
i nspector (as the case may be) to be published in the Gazette.
(6) |If apersonisobligedtogiveananswer to any questionraised

wi th hi mby an aut horized person within the nmeani ng of section 165, or
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by an i nvesti gator, exerci sing pursuant to subsection (1) or (2) a power
under section 165 or 169, and the answer might tend to incrimnate him
and he so clains before giving the answer, then, without limting the
provi si ons of section 165(4) or 170 (as the case nay be), the authori zed
person or investigator (as the case may be) shall not provi de evidence
of the question or answer to an authority, regul atory organi zati on or
conpani es i nspector outside Hong Kong for use in crimnal proceedings
against himin the jurisdiction of the authority, regul atory
organi zati on or conpani es inspector (as the case may be).

(7) \Were the Comm ssion receives froman authority, regul atory
organi zati on or conpani es i nspector outside Hong Kong an anount paid
in respect of any costs or expenses incurred in providing assistance
under this section, and all or any of the costs or expenses have been
pai d out of noneys provi ded by the Legi sl ative Council, the Comm ssion
shall pay to the Financial Secretary the amount received to t he extent
that it has al ready been pai d out of noneys provi ded by the Legi sl ative
Counci | .

(8) In this section, "conpanies inspector” ( ), in

relation to a place outside Hong Kong, neans a person whose functions
and duties under the | aws of that place include the investigation of

the affairs of a corporation carrying on business in that place.

174. Lien clainmd on records or documents
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Where the person i n possession of any record or docunent required
to be produced under this Part clains a lien on the record or
docunent -
(a) the requirenent to produce the record or docunent shal
not be affected by the lien;
(b) no fees shall be payable for or in respect of the

production; and

(c) the production shall be without prejudice to the Iien.

175. Production of conputerized informtion

Where any i nformati on or matter contai nedin any record or docunent
required to be produced under this Part is recorded otherwi se than in
a legible form any power conferred by this Part to require the
production of the record or docunent includes the power to require the
production of a reproduction of the recording of the information or
matter or of the relevant part of it -

(a) where the recording enables the information or matter
to be reproduced in a legible form in alegible form
and

(b) where the information or matter is recorded in a
conmputer, in a formwhich enables the information or

matter to be reproduced in a legible form

176. Inspection of records or docunents seized, etc.
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Wher e an aut hori zed person within the neani ng of section 165, 166

or 167 or an i nvestigator has taken possessi on of any record or docunent
under this Part, the authorized person or the i nvesti gator (as t he case
may be) shall, subject to any reasonable conditions he inposes as to
security or otherwi se, permt a person who would be entitled to i nspect
the record or docunent had he not taken possession of it under this Part,
to inspect it and to make copies or otherwi se record details of it at

all reasonable tines.

177. Magistrate’'s warrants
(1) If anmagistrate is satisfied on information on oath |aid by
an enpl oyee of the Conm ssi on or, where exerci se of powers under section
166 i s in question, of therelevant authority within the nmeani ng of that
section, or by an authorized person within the neani ng of section 165,
166 or 167, or by an investigator, that there are reasonabl e grounds
for suspecting that thereis, or islikely to be, on prem ses specified
in the informati on any record or docunent which may be required to be
produced under this Part, the magi strate may i ssue a warrant aut hori zi ng
a person specified in the warrant, a police officer, and such other
persons as may be necessary to assist in the execution of the warrant
to -
(a) enter the prem ses so specified, if necessary by force,
at any time wthin the period of 7 days begi nning on the

date of the warrant; and



(b)
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search for, sei ze and renove any record or docunent whi ch
the person specified in the warrant or police officer
has reasonabl e cause to believe my be required to be

produced under this Part.

(2) Apersonspecifiedin, or apoliceofficer or any ot her person

aut hori zed by,

(a)

(b)

a warrant issued under subsection (1) may -
requi re any person on the prem ses specified in the
war rant whom he has reasonabl e cause to believe to be
enpl oyed i n connectionw th a busi ness whichis, or which
has been, conducted on the prem ses to produce for
exam nation any record or docunment which is in the
possessi on of the person and which he has reasonabl e
cause to believe may be required to be produced under
this Part;
prohi bit any person found on the prem ses specified in
the warrant from —
(i) renoving fromthe prem ses any record or
docunent required to be produced under
par agraph (a);

(1) erasing, adding to or otherwise altering an
entry or other particulars contained in, or
otherwise interfering in any manner with, or
causing or permtting any other person to

interfere with, the record or docunent;
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(c) take, inrelationto any record or docunent required to

be produced under paragraph (a), any other step which

may appear necessary for preserving it and preventing
interference with it.

(3) Any record or docunent renoved under this section may be
retai ned for any peri od not exceedi ng 6 nont hs begi nni ng on the day of
its renoval or, where the record or docunent is or may be required for
crimnal proceedings or for proceedi ngs before the Market M sconduct
Tri bunal, for such | onger period as may be necessary for the purposes
of those proceedings.

(4) \Where a person renpbves any record or docunent under this
section, he shall as soon as reasonably practicable thereafter give a
receipt for it, and he may permt any person who would be entitled to
inspect it but for the renpoval to inspect the record or docunent and
t o make copi es or otherw serecord details of it at all reasonabl e ti nes.

(5) Section 102 of the Crimnal Procedure Ordinance (Cap. 221)
applies to any property which has by virtue of this section cone into
t he possession of the Comm ssion or, where exercise of powers under
section 166 is in question, of therelevant authority withinthe nmeaning
of that section, as it applies to property which has cone into the
possessi on of the police.

(6) A person commts an offence if he —

(a) wthout reasonabl e excuse, fails to conmply wth a

requi renent or prohibition under subsection (2); or
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(b) obstructs a person exercising a power conferred by
subsection (2).
(7) A person who commits an of fence under subsection (6) is
l'iable —
(a) on convictiononindictrment to a fine of $1, 000, 000 and
to inmprisonnment for 2 years; and
(b) on sunmary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.

178. Destruction of docunments, etc.

(1) A person cormmits an offence if he destroys, falsifies,
conceal s or ot herw se di sposes of, or causes or permts the destruction,
fal sification, conceal nent or disposal of, any record or docunent
required to be produced under this Part, unless it is shown that at the
rel evant time he had nointention of concealing, fromthe person by whom
the requi renment t o produce was i nposed, facts capabl e of bei ng di scl osed
by the record or docunent.

(2) A person who conmits an offence under subsection (1) is
liable —

(a) onconvictiononindictnent to a fine of $1, 000, 000 and
to inmprisonnment for 2 years; and
(b) on summary conviction to a fine at level 6 and to

i nprisonment for 6 nonths.
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PART | X

DI SCI PLI NE, ETC.

Division 1 - Interpretation

179. Interpretation of Part |X

(1) In this Part, unless the context otherw se requires —

"m sconduct" ( ), inrelation to a person, neans -

(a) a contravention of any of the relevant provisions;
(b) a contravention of any of the terns and conditions of
a licence or an exenption under this O dinance; or
(c) an act or omssion relating to the carrying on of any
regul ated activity for which a person is |licensed or
exenpt which, in the opinion of the Comm ssion, is or
is likely to be prejudicial to the interest of the
i nvesting public or to the public interest,

and "guilty of msconduct” ( ) shall be construed

accordi ngly.

(2) Inthis part, where any person is, or has at any tinme been,
guilty of m sconduct within the neaning of paragraph (a), (b) or (c)
of the definition of "m sconduct” in subsection (1) as a result of the
comm ssi on of any conduct whi ch occurred with the consent or conni vance
of, or was attributable to any neglect on the part of, another person
as a responsi ble officer, or a person involved in the nanagenent of the

busi ness, of a licensed person, the conduct, inrelation to that other
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person, shall also be regarded as "m sconduct”, and "guilty of

m sconduct"” shall al so be construed accordingly.

Division 2 - Discipline, etc.

180. Disciplinary action in respect of |icensed
persons, etc.

(1) Subject to section 182, where -
(a) a regulated personis, or has at any tinme been, guilty
of m sconduct; or
(b) the Conmi ssionis of the opinionthat aregul ated person
is not a fit and proper person to be or to renmain
l'icensed, or to be or to remain a responsi ble officer,
or a person involved in the managenent of the business,
of a licensed person,
t he Comm ssi on may exerci se such of the foll owi ng powers as it consi ders
appropriate in the circunstances of the case —
(i) where the regulated person is a |licensed person —
(A revoke hislicenceinrelationtoall or any of the
regul ated activities for which he is |licensed; or
(B) suspend his licence in relation to all or any of
the regul ated activities for which he is |icensed
for such period or until the occurrence of such
event as the Comm ssion nmay specify;
(ii) where the regul ated person is a responsible officer of

a licensed person —



(iii)
(iv)
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(A revoke the approval granted under section 123(1)
in respect of himas such a responsible officer;
or
(B) suspend such approval for such periodor until the
occurrence of such event as the Conm ssion nmay
speci fy;
publicly or privately reprimand the regul ated person;
prohi bit the regul ated person from applying to be
licensed, or to be approved under section 123(1) as a
responsi bl e officer of a licensed person, for such

period as the Conm ssion may specify.

(2) Subject to the other provisions of this section and section

182, where -

(a)

(b)

a regul ated person is, or has at any tine been, guilty
of m sconduct; or

t he Conmi ssion is of the opinionthat aregul at ed person
is not afit and proper person to be or to remain
licensed, or to be or to remain a responsi ble officer,
or a person involved inthe managenent of the business,

of a |licensed person,

t he Comm ssi on may, separately or in addition to any power exercisable

under subsection (1), order the regulated person to pay a pecuniary

penal ty not exceeding the anmobunt which is the greater of —

(1)

$10, 000, 000; or
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(ii) 3 tines the anount of the profit secured or i ncreased or
| oss avoi ded or reduced by the regul ated person as a
result of his m sconduct, or of his other conduct which
| eads t he Comm ssion to formthe opinion (as the case may
be) .

(3) The Comm ssion, in determ ning whether a regul ated personis
a fit and proper person within the neaning of subsection (1)(b) or
(2)(b), may, anong ot her matters, take i nto consi derati on such present
or past conduct of the regul ated person as it considers appropriate in
t he circunstances of the case.

(4) A regul ated person ordered to pay a pecuni ary penalty under
subsection (2) shall pay the penalty to the Comm ssion within 30 days
after being informed of the order by a notice under section 182(2), or
such further period as the Conm ssion may specify by noticein witing
to him

(5) The Conmi ssion nay, in the manner prescribed by rul es nade
by t he Conm ssi on for the purposes of this subsection, register an order
made under subsection (2) in the Court of First Instance and t he order
shall, on registration, be regarded for all purposes as an order of the
Court of First Instance made withinthe civil jurisdiction of the Court
of First Instance for the paynent of noney.

(6) Any pecuniary penalty paid to or recovered by the Conm ssi on
pursuant to an order nade under subsection (2) shall be paid by the

Commi ssion into the general revenue.
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(7) The Comm ssion shall not performany of its functions under
subsection (2) unless it has published, inthe Gazette and i n any ot her
manner it considers appropriate, guidelines to indicate the manner in
which it proposes to performsuch functions.

(8) Any guidelines published under subsection (7) are not
subsi diary | egislation.

(9) In this section —

"regul at ed person” ( ) means a person who i s or at the rel evant

time was -
(a) a licensed person; or
(b) a responsible officer, or a person involved in the
managenent of the business, of a |icensed person;

"rel evant tinme" ( ), inrelation to a person, nmeans —

(a) where subsection (1)(a) or (2)(a) applies, thetine when
the person is, or has been, guilty of m sconduct; or

(b) where subsection (1)(b) or (2)(b) applies, thetine when
the person is, in the opinion of the Conm ssion, not a
fit and proper person wthin the nmeaning of such

subsecti on.

181. Other circunstances for disciplinary actions in
respect of licensed persons, etc.

(1) Subject tosection 182, t he Conm ssion nay revoke a |icensed
person’s licenceinrelationto all or any of the regul ated activities
for which he is licensed, or suspend a licensed person’s licence in

relation to all or any of the regulated activities for which he is
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| icensed for such period or until the occurrence of such event as the

Commi ssion may specify, if —

(a) where the licensed person is an individual -

(i)
(i)
(iii)
(iv)

the licensed person enters into a voluntary
arrangenent with creditors, or has a bankruptcy
order made agai nst him under the Bankruptcy
Ordi nance (Cap. 6);

the licensed person fails to satisfy a | evy of
execution;

the |icensed person has been found by a court to
be nmentally incapacitated, or is detained in a
ment al hospital, under the Mental Heal th Ordi nance
(Cap. 136); or

the licensed person is convicted of an offence
(other than an of fence under any of the rel evant
provi si ons) i n Hong Kong or el sewhere, whichinthe
opi ni on of the Conm ssion i npugns the fitness and
properness of the licensed person to renain

| i censed;

(b) where the licensed person is a corporation -

(i)

(i)

a recei ver or manager of the property or business
of the |icensed person i s appoi nted;
the licensed person fails to satisfy a | evy of

execution;



(c)

(d)

(iii)

(iv)

(v)

(vi)

(Vii)
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the |icensed person enters into a conprom se or
schene of arrangenent with its creditors;
the |icensed person goes into liquidation or is
ordered to be wound up;
the licensed person is convicted of an offence
(other than an offence under any of the rel evant
provi si ons) i n Hong Kong or el sewhere, whichinthe
opi ni on of the Conm ssion i npugns the fitness and
properness of the licensed person to renmain
| i censed,;
any of thedirectors of thelicensed person has been
found by a court to be nentally incapacitated, or
is detained in anmental hospital, under the Mental
Heal th Ordi nance (Cap. 136); or
any of the directors of the licensed person is
convicted of an offence (other than an offence
under any of therel evant provisions) i n Hong Kong
or el sewhere, which in the opinion of the
Commi ssi on i mpugns the fitness and properness of

the licensed person to remain |icensed,

the |icensed person does not carry on the regul ated

activity or regulatedactivities towhichtherevocation

or suspension (as the case may be) rel ates;

the licensed person did not, at the tinme of i ssue of the

licence or at any tine thereafter, conply with and
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(e)
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conti nues not to conply with any requirenent applicable
to hi munder section 115(2)(a)(i) or (ii) or (4)(b),
116(2)(b), (c) or (d)(i), (ii) or (iii) or 117(1)(b);
or
the |l i censed person requests the Conm ssionto so revoke

or suspend the |icence.

Subj ect to section 182, the Conm ssion nay revoke a |licensed

person's licence in relation to Type 7 regulated activity if -

(3)

(a)

(b)

the Comm ssion has inposed a condition under section
115(6) that the licensed person should, if he is to
continue to carry on the regulated activity, be
aut hori zed to provi de the autonat ed tradi ng services in
question under section 94; and
(i) the licensed person has failed to nake an
application for the authorization under
section 94, withinaperiodthat i s reasonabl e
in the circunstances of the case, or has
ot herwi se inforned the Conm ssion that he
proposes not to make an application for the
aut hori zation under section 94; or
(i) the licensed person has made an application
for the authorization under section 94, but

the application is not granted.

A licence shall be deened to be revoked if —
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(a) wherethelicensed personis anindividual, thelicensed
person dies; or
(b) wherethelicensed personis acorporation, thelicensed
person is wound up or is otherw se dissolved
(4) A licence shall be deened to be suspended if -
(a) the licensed person fails to pay an annual fee to the
Comm ssion in accordance with section 133; or
(b) the licensed person fails to make an annual return to
the Conm ssion in accordance with section 133,
and, subject to subsection (5), the suspension shall remain in force
until such tine as the Conm ssion considers it appropriate that the
i cence shoul d no | onger be suspended and infornms the |icensed person
to that effect by notice in witing.

(5) Wiere a licence is suspended under subsection (4) and the
event described in subsection (4)(a) or (b) has not beenrenmedied within
30 days after the date on which the suspensi on becones ef fective under
subsection (4), or such further period as the Conm ssion may specify
by noticeinwitingtothe licensed person, thelicence shall be deened
to be revoked.

(6) Subject to section 182, where a person who is a responsible
of ficer of alicensed personis convicted of an of fence (other than an
of f ence under any of therel evant provi sions) i n Hong Kong or el sewhere,
whi ch i nthe opini on of the Comm ssioninpugns thefitness and properness

of the person to remai nsuch a responsi bl e officer, the Comm ssi on may —
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(a) revoke the approval granted under section 123(1) in
respect of the person as such a responsi bl e officer; or
(b) suspend such approval for such period or until the

occurrence of such event as the Comm ssi on may specify.

182. Procedural requirements in respect of exercise
of powers under section 180 or 181

(1) The Conmm ssion shall not exercise any power under section
180(1) or (2) or 181(1)(a), (b), (c) or (d), (2) or (6) wi thout first
gi ving the person agai nst whomthe power is exercised an opportunity
of bei ng heard.

(2) Where the Comm ssion decides to exercise any power under
section 180(1) or (2) or 181(1)(a), (b), (c) or (d), (2) or (6), the
Comm ssion shall informthe person agai nst whomthe power is exercised
of its decision to do so by notice in witing, and the notice shal
I ncl ude —

(a) a statenent of the reasons for which the decision is
made;

(b) the date on which the decision is to take effect;

(c) in so far as applicable, the duration and terns of any
revocation, suspensi on or prohibitioninposed under the
deci si on; and

(d) the anmpbunt of any pecuniary penalty inposed under the
deci sion and the date by whichit is requiredto be paid.

(3) Where the Conm ssion deci des to revoke or suspend a person’s

| i cence under section 181(1)(e), the Conm ssion shall informthe person
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of its decision to do so by notice in witing, and the notice shal

i ncl ude -

(a)

(b)
(c)

a statenment of the reasons for which the decision is
made;

the date on which the decision is to take effect; and
in so far as applicable, the duration and ternms of any

revocati on or suspension inposed under the decision.

183. Disciplinary action in respect of exenpt persons

(1) Subject to the other provisions of this section and section

184, the Conmi ssion may revoke anexenpt person's exenptioninrelation

to all or any of the regulated activities for which he is exenpt -

(a)

(b)

(c)

(d)

(e)

i f the exenpt person ceases to be an aut hori zed fi nanci al
institution;
if the exenpt person carries on any of the regul ated
activities for which he is exenpt other than in
accordance with the conditions inposed under section
118(5);
i f the exenpt personis, or has at any ti me been, guilty
of m sconduct;
if the Comm ssion is of the opinion that the exenpt
personis not afit and proper person to remain exenpt;
if -

(i) a receiver or nmanager of the property or

busi ness of the exenpt person is appointed;



(f)

(9)
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(i) the exenpt person fails to satisfy a |levy of
executi on;
(iii) the exenpt person enters into a conpromn se or
schenme of arrangenent with its creditors;
(1v) t he exenpt person goes into liquidationor is
ordered to be wound up;
(v) t he exenpt person is convicted of an offence
(other than an offence under any of the
rel evant provisions) in Hong Kong or
el sewhere, which in the opinion of the
Comm ssi on i npugns t he fitness and proper ness
of the exenpt person to remain exenpt;
I f the exenpt person does not carry on the regul ated
activity or regulated activities towhichtherevocation
rel ates; or
i f the exenpt personrequeststhe Conm ssionto sorevoke

t he exenpti on.

(2) The Conmi ssion, in determ ning whether an exenpt person is

a fit and proper person within the neani ng of subsection (1)(d), may,

anong other matters -

(a)

(b)

take i nto consi deration such present or past conduct of
the exenpt person as it considers appropriate in the
circunst ances of the case; and

do so on t he ground (whet her t here are any ot her grounds

or not) that any enpl oyee or director of the exenpt
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person is not a fit and proper person to remain an
enpl oyee or director of a corporation which carries on
a reqgul ated activity of the kind to which the exenption
rel at es.

(3) An exenption by which a person has becone an exenpt person
shall be deened to be revoked if the exenpt person is wound up or is
ot herw se di ssol ved.

(4) No exenption by whi ch an authorized financial institution has
becone an exenpt person shall be revoked under subsection (1) unless
the Conm ssion has first consulted the Monetary Authority.

(5) An exenption by which a person has becone an exenpt person
shall be deened to be suspended if the exenpt person fails to pay an
annual fee to the Comm ssioninaccordance with section 133 and, subj ect
to subsection (6), the suspension shall remaininforceuntil suchtine
as the Conm ssion considers it appropriate that the exenption should
no | onger be suspended and i nfornms t he exenpt person to that effect by
notice in witing.

(6) \Where an exenption i s suspended under subsection (5) and the
failure to pay the annual fee described in that subsecti on has not been
remedi ed within 30 days after the date on which the suspensi on becones
effective under that subsection, or such further period as the
Commi ssion may specify by notice in witing to the exenpt person, the

exenption shall be deenmed to be revoked.

184. Procedural requirenents in respect of
exerci se of powers under section 183
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(1) The Conmission shall not revoke an exenption under section
183(1)(a), (b), (c), (d), (e) or (f) wthout first giving the exenpt
person concerned an opportunity of being heard.

(2) Were the Comm ssion decides to revoke an exenption under
section 183(1), the Comm ssion shall informthe exenpt person concer ned
of its decision to do so by notice in witing, and the notice shal
i nclude —

(a) a statenent of the reasons for which the decision is
made; and

(b) the date on which the decision is to take effect.

Division 3 - M scel | aneous

185. Effect of suspension under Part |X

(1) Wiere a licence of a person is suspended under section 180
or 18l inrelationto all or any of the regul ated activities for which
the person is licensed, the person shall, during the period of the
suspensi on, be deened for the purposes of this Odinance not to be
licensedinrelationtotheregulated activitiesto whichthe suspension
rel ates.

(2) \Were an approval of a person as a responsible officer of a
| i censed personis suspended under section 180 or 181, the personshall,
during the period of the suspension, be deened for the purposes of this

Ordi nance not to be such a responsible officer.
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(3) Were an exenption by which a person has beconme an exenpt
person i s suspended under section 183, the person shall, during the
period of the suspension, be deened for the purposes of this O dinance
not to be an exenpt person.

(4) Alicence of a person may be revoked under section 180 or 181
notw t hstanding that, at the tinme of revocation, the licence is
suspendedinrelationtoall or any of theregul ated activities for which
the person is |icensed.

(5) An approval of a person as aresponsible officer of alicensed
person may be revoked under section 180 or 181 notwi thstandi ng that,
at the tinme of revocation, the approval is suspended.

(6) An exenption by which a person has becone an exenpt person
may be revoked under section 183 notw thstanding that, at the tine of

revocation, the exenption is suspended.

186. Ceneral provisions relating to exercise of powers
under Part | X

(1) In reaching a decision under section 180(1) or (2), 181(1),
(2) or (6) or 183(1), the Commi ssion may have regard to any i nfornmati on
or material in its possession which is relevant to the decision,
regardl ess of how the information or material has cone into its
possessi on.

(2) The revocati on or suspension of a licence or an exenption
under this Part does not operate so as to —

(a) avoidor affect an agreenent, transacti on or arrangenment

enteredinto by thelicensed person or exenpt person (as
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the case may be) whet her the agreenent, transaction or
arrangenent was entered into before or after the
revocati on or suspension;

(b) affect a right, obligation or liability arising under
t he agreenent, transaction or arrangenent.

(3) Were at any tinme the Comm ssionis contenplating exercising
any power agai nst a person under section 180(1) or (2) or 181(1)(a),
(b), (c) or (d), (2) or (6), it may, where it considers it appropriate
to do so in the interest of the investing public or in the public
interest, by agreenment with the person —

(a) exercise any power under such section; and
(b) take such additional action as it considers appropriate
in the circunstances of the case.

(4) \Were the Conm ssion exerci ses any power or takes any action
under subsection (3), it shall conply with section 182(2), but, subject
to the agreenent of the person agai nst whomit deci des to exercise the
power or take the action (as the case may be), it i s not obligedtoconply
with section 182(1).

(5 Nothinginthis Part affects the power of the Court of First
I nstance to make any order under or pursuant to section 196, 197, 198

or 199.

187. Duty of licensed or exenpt persons upon revocation
of licence or exenption

(1) Wiere a licence or exenption is revoked or suspended under

this Part, the Conmi ssion may by notice in witing require the person
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to whomthe | i cence was i ssued or t he person who becanme an exenpt person
by the exenption (as the case may be) to transfer to, or to the order
of, his client such records relatingto client assets or tothe affairs
of the client held at any tinme for the client, in such manner, as the
Commi ssi on reasonably specifies in the notice.

(2) A person who, wthout reasonabl e excuse, fails to conply with
a requirenent inposed on hi munder subsection (1) conmts an offence
and is liable on conviction to a fine of $200,000 and to inprisonnent
for 2 years.

(3) Were a person is charged under subsection (2) for failure
to conply with a requirenent inposed under subsection (1), it is a
defence to the charge for the personto prove that, inthe circunstances
of the case, he acted reasonably in purported conpliance with the
requirenent.

(4) In this section —

"client" ( ), inrelationto a personreferredto in subsection (1),

nmeans any person who, at any tine when the first-nmentioned person
was an internmediary, was a client of the first-nmentioned person
within the neaning of Part 1 of Schedul e 1;

"client assets" ( ) has the same neaning as in Part VI.
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PART X

PONERS OF | NTERVENTI ON AND PROCEEDI NGS

Division 1 - Interpretation

188. Interpretation of Part X

In this Part, unless the context otherw se requires -

"property" ( ) includes -

(a) noney, goods, choses in action and | and, whet her i n Hong
Kong or el sewhere; and

(b) obligations, easenents and every descri ption of estate,
interest and profit, present or future, vested or
contingent, arising out of or incident to property as

defined in paragraph (a).

Division 2 - Powers of intervention

189. Restriction of business
(1) Subject to section 193, the Conm ssion nmay by notice in
witing —
(a) prohibit a licensed corporation from —

(i) entering into transactions of a specified
description or other than of a specified
description, or enteringintotransactionsin
specified circunmstances or other than in

speci fied circunstances, or entering into
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transactions to a specified extent or other
than to a specified extent;
(i) soliciting business from persons of a
speci fied description or from persons ot her
than of a specified description;
(ii1) carrying on business in a specifiedmnner or

ot her than in a specified manner;

(b) require alicensed corporation to carry on business in,

and only in, a specified manner.

(2) A prohibition or requirenment inposed on a |licensed
corporation under this section may relate to either or both of the
follow ng -

(a) transactions entered into in connection with the
busi ness which constitutes a regulated activity for
which the licensed corporation is |icensed,

(b) transactions entered into in connection with other
busi ness whichis carriedonbythelicensed corporation
in connection with the business which constitutes a

regul ated activity for which it is |icensed.

190. Restriction on dealing with property
Subj ect to section 193, t he Comm ssi on nay, as regards any property
(whether of a licensed corporation or not), by notice in witing -
(a) prohibit the Iicensed corporation from-—

(1) di sposi ng of the property; or
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(i) dealing with the property in a specified
manner or other than in a specified manner;
(b) require the licensed corporation to deal with the

property in, and only in, a specified manner.

191. Mai ntenance of property

(1) Subject to section 193, the Conmm ssion may by notice in
witingrequirealicensedcorporationto naintainproperty in Hong Kong
and in any specified place outside Hong Kong such that -

(a) the property maintained is of the value and of the
description that appear to the Comm ssion to be
desirable with a view to ensuring that the |icensed
corporation will be able to neet its liabilities in
relation to the business which constitutes a regul ated
activity for which it is licensed; and

(b) the property is maintainedinamnner that will enable
the licensed corporation at any tine freely to transfer
or ot herw se di spose of the property.

(2) The Comm ssion nmay in any requirenent inposed under this
section direct that, for the purposes of the requirenent, property of

a specified description shall or shall not be taken into account.

192. Requirenent to transfer custody
of property

(1) Subject to section 193, the Conmm ssion may by notice in

witing require a licensed corporation or any other person
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to transfer the custody of rel evant property of a specified description
(whet her of the |icensed corporation or the other person (as the case
may be) or not) to the Comm ssion or to any person appointed in that
behal f by the Conm ssion.

(2) Arequirenent i nmposed under subsection (1) shall be regarded
as alsorequiring the | icensed corporation or the other person on whom
the requirenent is inposed to assist the Conmm ssion or the person
appoi nted by the Comm ssion pursuant to that subsection (as the case
may be) to discharge its or his functions relating to the requirenent.

(3) Where the custody of any relevant property has been
transferred to the Conmm ssion, or to any person appointed by the
Conmmi ssi on, pursuant to arequirenent i nposed under subsection (1), the
Comm ssi on or the person (as the case nay be) shall, subject to any order
of a court (whether made under subsection (5) or otherw se) affecting
all or any of the relevant property, take all reasonable steps to
preserve the rel evant property.

(4) \Were the custody of any relevant property has been
transferred to the Comm ssion, or to any person appoi nted by the
Conmmi ssi on, pursuant to a requirenent inposed under subsection (1) —

(a) the Conmi ssion shall, as soon as reasonably practicable
thereafter, apply to the Court of First Instance for an
order under subsection (5) in respect of the rel evant
property; and

(b) the follow ng persons may apply to the Court of First
I nstance for an order under subsection (5) in respect

of the relevant property, or any part thereof -
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(i) the licensed corporation or the other person
(as the case may be) fromwhomt he custody of
the rel evant property has been transferred;
and

(i) any ot her person having a claimto or any
interest in, or inrelationto, all or any of
the rel evant property.

(5) The Court of First Instance may, on an application of the
Commi ssion, the licensed corporation or any other person nmade under
subsection (4), make such order as it considers appropriate inrelation
to any of the relevant property in respect of which the applicationis
made.

(6) Neither this section nor a transfer of the custody of any
rel evant property pursuant to a requirenent inposed under subsection
(1) shall affect any legal or equitable title to any of the rel evant
property.

(7) In this section, "relevant property" ( ) neans -

(a) any property held by a |licensed corporation, acting
Wi thin the capacity for which it is licensed, for or on
behal f of any of its clients, or by any ot her person on
behal f or tothe order of thelicensed corporationacting
wi thin such capacity;

(b) any other property which the Comm ssion reasonably
bel i eves to be connected with the business which
constitutes a regulated activity for which it is

| i censed,



Page 359

but does not i ncl ude securities deposited by aclearingparticipant with
a recogni zed cl eari ng house i n accordance wth the rul es of the clearing

house.

193. Inposition of prohibition or requirenent
under section 189, 190, 191 or 192

(1) The Conm ssion may i npose a prohibition or requirenment under
section 189, 190, 191 or 192 in respect of, or with reference to, any
licensed corporation if it appears to the Conm ssion that -

(a) any property of thelicensed corporationor itsclients,
or any property connected with the business which
constitutes a regulated activity for which it is
i censed, m ght be di ssi pated, transferred or ot herw se
dealt with in a manner prejudicial to the interest of
any of the clients or creditors of the licensed
corporation;

(b) the licensed corporationis not afit and proper person
to remain licensed or is not a fit and proper person
(havi ng regard, anong other matters, to the matters
specified in section 126) to carry on any regul ated
activity for which it is |icensed,

(c) the licensed corporation has failed to conply with the
requi renent specifiedinsection166(2) or, in purported
conpliance with such requirenment, has furnished the
Comm ssionwithinformati onwhichisfal se or m sl eadi ng

in a material particular;
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(d) the licence of the licensed corporation nay be revoked
or suspended on any of the grounds specifiedin section
180(1) or 181(1) or (2); or

(e) the inposition of the prohibition or requirement is
desirable inthe interest of the investing public or in
the public interest.

(2) Notwithstandi ng section 185(1) and any ot her provisions of
this Ordi nance, the Conm ssion nmay i npose a prohi bition or requirenent
under section 189, 190, 191 or 192 in respect of, or wwth reference to,
a corporationthe |licenceof whichis revoked or suspended under section
180(1) or 181(1) or (2) notw thstandi ng that an application for review
has been nmade in respect of the revocation or suspension (as the case
may be) under section 203 or the tinme for maki ng any such application
under section 203 has not expired, as if thecorporation were alicensed
corporation, and references inthis Divisionto alicensed corporation

shall be construed accordingly.

194. Wthdrawal, substitution or variation of

prohi bitions or requirenents under

section 189, 190, 191 or 192

(1) Subject to subsection (2), where a prohibition or requirenent
i nposed under section 189, 190, 191 or 192 is in force, the Comm ssion
may, where it considers appropriateto do so (whether of its own volition
or upon t he request of the person on whomt he prohi bition or requirenent
is inmposed or any other person affected by the prohibition or

requirenent), by notice in witing given to the person on whomthe

prohibition or requirenment is inposed —
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(a) wthdraw the prohibition or requirenent; or
(b) substitute another prohibition or requirenent for, or
vary, the prohibition or requirenent.

(2) No withdrawal, substitution or variation may be nmade under
subsection (1) in respect of a requirenment inposed under section 192
after the Court of First I nstance has nade any order under section 192(5)
in respect of the relevant property, or any of the rel evant property,
t he cust ody of which has been transferred pursuant to the requirenent.

(3) Subject as otherw se provided in any order nade by the Court
of First Instance under section 192(5), a prohibition or requirenent
i nposed under section 189, 190, 191 or 192, or a prohibition or
requi rement substituting another prohibition or requirenent under
subsection (1)(b), or a prohibition or requirenent as varied under
subsection (1)(b), shall, unlessit provides otherwise, remaininforce
until it is -

(a) wthdrawn; or
(b) substituted by another prohibition or requirenent, or
vari ed,
by the Comm ssion under this section.

(4) \Were the Commi ssion substitutes or varies a prohibition or
requi renent under subsection (1), the provisions of this section apply,
with necessary nodifications, to a prohibition or requirenent
substituting another prohibition or requirenent under subsection
(1)(b), or a prohibition or requirenent as varied under subsection

(1)(b), as they apply to a prohibition or requirenent inposed under
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section 189, 190, 191 or 192, and t he provi sions of this Division shall
be construed accordingly.

(5) Wthout prejudice to subsection (4), where the Commi ssion
substitutes or varies under subsection (1) a requirenent inposed under
section 192, section 192(2) to (6) applies, with necessary
nodi fications, to a requirenent substituting the requirenent under
subsection (1) (b), or therequirenent as varied under subsection (1) (b),
as it applies to the requirenent inposed under section 192, and the

provi sions of this Division shall be construed accordingly.

195. General provisions relating to sections
189, 190, 191, 192 and 194

(1) Were the Conmm ssion i nposes under section 189, 190, 191 or
192, or withdraws, substitutes or varies under section 194, a
prohi bition or requirenent, the inposition, wthdrawal, substitution
or variation (as the case may be) of the prohi bitionor requirenent takes
effect at the tine of the service of the notice given in respect thereof
or the time specified in the notice, whichever is the later.

(2) \Were the Comm ssion i nposes under section 189, 190, 191 or
192, or wthdraws, substitutes or varies under section 194, a
prohi bition or requirement, the notice given in respect thereof shal
be acconpani ed by a st at enent specifyingthereasons for theinposition,
wi t hdrawal , substitution or variation (as the case may be) of the
prohi bition or requirenent.

(3) Wiere any request is nmade by any person to the Comm ssion

pursuant to section 194(1) for the wi thdrawal , substitution or variation
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of a prohibition or requirenent, the Comm ssion shall serve on the

person —

(4)

(a)

(b)

where it wi thdraws, substitutes or varies the

prohi bition or requirenment in accordance with the
request, a copy of the notice given in respect thereof
and of the statenment acconpanying it in accordance with
subsection (2);

where it refuses to withdraw, substitute or vary the
prohi bi ti on or requi renent notw t hstandi ng t he request,
a notice of its refusal, together with a statenent

specifying the reasons for the refusal.

VWhere —

(a)

(b)

t he Comm ssi on i nposes under section 189, 190, 191 or
192, or withdraws, substitutes or varies under section
194, a prohibition or requirenent; and

the reasons for the inposition, wthdrawal,
substitution or variation (as the case may be) as
speci fiedinthe statenent acconpanyingthe notice given
in respect thereof in accordance with subsection (2)
relate specifically to matters which —

(i) refer to any person who is identified in the
statement but who is not the person on whom
the prohibition or requirenment was inposed;
and

(i) are, in the opinion of the Conmm ssion,

prejudicial to the person in any respect,



Page 364

t he Conmi ssion shall as soon as reasonably practicable after the

i mposition, withdrawal , substitution or variation (as the case may be)
take all reasonable steps to serve on the person a copy of the notice
given in respect of the inposition, wthdrawal, substitution or
variation (as the case may be) and of the statenent acconmpanying it in
accordance with subsection (2).

(5) Were the Conm ssioninposes arequirenent under section 192,
or withdraws, substitutes or varies such a requirenment under section
194, the Conm ssion shall as soon as reasonably practicable after the
i mposition, withdrawal , substitution or variation (as the case may be)
take all reasonable steps to —

(a) identify any person who, not being a person on whomt he
requi renent was i nposed, has a claimto or any interest
in, orinrelationto, all or any of the rel evant property
to which the requirenent rel ates; and

(b) serve on the person so identified a copy of the notice
given in respect of the inposition, wthdrawal,
substitution or variation (as the case may be) and of
the statenent acconpanying it in accordance with
subsection (2).

(6) The Conmm ssion may publish in the Gazette, and by such
addi ti onal nmeans as it may consi der appropriate, a notice regardi ng the
i mposition under section 189, 190, 191 or 192, or the w thdrawal,
substitution or variation under section 194, of a prohibition or

requirenent.



Page 365

(7) \Were the inposition of a prohibition or requirenent is
publ i shed under subsection (6), the Conm ssion shall also publish in
the Gazette, and by such addi ti onal nmeans as it nay consi der appropri at e,
a noti ce regardi ng any subsequent wi t hdrawal , substitution or variation
of the prohibition or requirenent under section 194.

(8 A notice published under subsection (6) or (7) may, if the
Commi ssi on consi ders appropriate, include a statenent specifying the
reasons for the inposition, wthdrawal, substitution or variation (as
the case may be) to which the notice rel ates.

(9) The Conmi ssion shall -

(a) Dbefore inposing under section 189, 190, 191 or 192, or
wi t hdraws, substitutes or varies under section 194, a
prohi bition or requirenent in respect of, or with
referenceto, alicensed corporationthat i s an exchange
participant or a clearing participant, use its best
endeavours to i nformthe recogni zed exchange conpany or
the recogni zed cl earing house (as the case may be) of
the inposition, withdrawal, substitution or variation
(as the case may be) by notice in witing; and

(b) where before the inposition, wthdrawal, substitution
or variation of a prohibition or requirenent it has not
i nfornmed the recogni zed exchange conpany or the
recogni zed cl earing house (as the case nay be) of the
i nposition, wthdrawal, substitution or variation (as
the case nmay be) by notice in witing, forthwith after

the inposition, wthdrawal, substitution or variation
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(as the case may be) informthe recogni zed exchange
conpany or the recognized cl earing house (as the case
may be) thereof by notice in witing.
(10) Sections 189, 190, 191, 192 and 194, and the inposition,
wi t hdrawal , substitution or variation of a prohibition or requirenent
under section 189, 190, 191, 192 or 194, do not operate so as to render
a contract unenforceable by a party to the contract if he proves that
in entering into the contract he acted in good faith and was unaware
of any notice given, served or published, whether under section 189,
190, 191, 192 or 194 or under this section, in respect of or regarding
the i nposition, withdrawal, substitution or variation (as the case may
be) .
(11) Where by virtue of the application of section 189, 190, 191,
192 or 194 or of the giving, service or publicationof any noti ce, whet her
under section 189, 190, 191, 192 or 194 or under this section, a person
resci nds a contract, he shall restore to any other party to the contract
any noney or ot her benefit recei ved or obtai ned by hi munder the contract

fromthat party.

196. Certification to Court of First Instance relating to
non-conpliance with prohibitions or requirenents
under section 189, 190, 191, 192 or 194
(1) |If a person, without reasonabl e excuse, fails to conply with
a prohibition or requirenent in force in respect of himas a result of

t he exerci se of any of the powers under sections 189, 190, 191, 192 and

194, the Conm ssion may, by originating summons or originating notion,
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certify the failure to the Court of First Instance, and the Court may
inquire into the case and —

(a) order the person to conply with the prohibition or
requi renent (as the case may be) within the period
speci fied by the Court; and

(b) if the Court is satisfied that the failure was w thout
reasonabl e excuse, punish the person, and any ot her
per son who appears to have beeninvolvedinthe failure,
inthe sane manner as i f he and, where applicable, that
ot her person had been guilty of contenpt of court.

(2) If thereis a reasonable likelihood that a person wll fai
to conply with a prohibition or requirenment in force in respect of him
as a result of the exercise of any of the powers under sections 189,
190, 191, 192 and 194, the Comm ssion may, by originating sunmons or
originating notion, apply to the Court of First Instance for an order
t hat the person, and any ot her person who the Court is satisfiedis able
to procure the person to conply with theprohibition or requirenent (as
the case nay be), to take such action or refrain fromtaking such acti on
as the Court directs.

(3) An originating sunmons under this section shall be in Form

No. 10 in Appendix Ato the Rules of the H gh Court (Cap. 4 sub. leg.).

Division 3 - Oher powers and proceedings

197. W ndi ng-up orders and bankruptcy orders
(1) If -
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(b)
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it appears tothe Commissionthat it is desirableinthe
public interest that a corporation shoul d be wound up;
and

the corporationis of a class of corporations which the
Court of First Instance has jurisdictiontowindupin
speci fied circunstances under the Conpani es O di nance

(Cap. 32),

t he Conm ssion may present a petition for it to be wound up under that

Ordi nance on the ground that it is just and equitable that it should

be so wound up.

(2)

| f

(a)

(b)

grounds exi st for the presentation of a petition for a
bankruptcy order against a |licensed person by his
creditor in accordance with the Bankruptcy O di nance
(Cap. 6); and

it appears tothe Commssionthat it is desirableinthe
public interest to present a petition for a bankruptcy
order against the Iicensed person in accordance with

t hat O di nance,

the Conmi ssion may present a petition for a bankruptcy order agai nst

the licensed person in accordance with that O di nance, and that

Or di nance shal

apply to such petition as it applies inrelationto a

petition presented by a creditor.

(3)

(a)

The Comm ssion shall -

bef ore presenting a petition under this section agai nst

a corporation or a licensed person that is an exchange
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participant or a clearing participant, use its best
endeavours to i nformthe recogni zed exchange conpany or
the recogni zed cl earing house (as the case nmay be) of
the presentation of the petition by notice in witing;
and

(b) where before the presentation of thepetitionit has not
i nfornmed the recogni zed exchange conpany or the
recogni zed cl earing house (as the case nmay be) of the
presentation by noticeinwiting, forthwith after the
presentation informthe recogni zed exchange conpany or
the recogni zed clearing house (as the case may be)

t hereof by notice in witing.

198. Injunctions and other orders
(1) \Were -
(a) a person has -
(1) contravened -
(A) any of the relevant provisions;
(B) any notice or requirenent given under
any of the relevant provisions; or
(C any of the terns and conditions of a
licence or an exenption under this
O di nance;
(i) ai ded, abetted, or otherw se assisted,
counsel | ed or procured a person to commt any

such contraventi on;
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(1ii) i nduced, whether by threats, prom ses or
ot herwi se, a person to commt any such
contraventi on;

(i1v) directly or indirectly been in any way
knowi ngly i nvolved in, or aparty to, any such
contravention;

(v) attenpted, or conspired with others, to
commt any such contravention; or
it appears that any of the matters referred to in
paragraph (a)(i) to (v) has occurred, is occurring or
may occur, whet her during the course of aninvestigation

under section 168 or not,

the Court of First Instance, on the application of the Conm ssion, may,

subject to the other provisions of this section, make one or nore of

the orders specified in subsection (2).

(2) The orders specifiedfor the purposes of subsection (1) are -

(a)

(b)

an order restraining or prohibiting the occurrence or
t he conti nued occurrence of any of the matters referred
to in subsection (1)(a)(i) to (v);

wher e a person has been, or it appears that a person has
been, is or may becone, involved in any of the matters
referred to in subsection (1)(a)(i) to (v), whether
knowi ngly or otherw se, an order requiring the person
to take such steps as the Court of First |Instance may

direct, including steps to restore the parties to any
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(c)

(d)

(e)

(f)

(9)

The

(a)
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transaction to the position in which they were before
the transaction was entered into;

an order restraining or prohibiting a person from
acquiring, disposing of, or otherw se dealing in, any
property specified in the order;

an order appointing a person to adm ni ster the property
of anot her person;

an order declaring a contract relating to any
securities, futures contract, |everaged foreign
exchange contract, or an interest in any securities,
futures contract, |everaged foreign exchange contract
or collective investnent schene to be void or voi dabl e;
for the purpose of securing conpliance with any ot her
order made under this section, an order directing a
person to do or refrain fromdoi ng any act specifiedin
t he order;

any ancillary order which the Court of First Instance
consi ders necessary i n consequence of the maki ng of any
of the orders referred to in paragraphs (a) to (f).
Conmi ssion shall -

bef or e maki ng an appl i cati on pursuant to subsection (1)
for an order affecting any person that is an exchange
participant or a clearing participant, use its best
endeavours to i nformthe recogni zed exchange conpany or
the recogni zed cl earing house (as the case may be) of

t he maki ng of the application by noticeinwiting; and
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(b) where before the making of the application it has not
i nfornmed the recogni zed exchange conpany or the
recogni zed cl earing house (as the case nay be) of the
maki ng of the application by notice in witing,
forthwith after the naki ng of the applicationinformthe
recogni zed exchange conpany or the recogni zed cl earing
house (as the case may be) thereof by notice in witing.

(4) The Court of First Instance shall, before nmaking an order
under subsection (1), satisfy itself, so far as it can reasonably do
so, that it is desirable that the order be nade, and that the order wll
not unfairly prejudice any person.

(5) The Court of First Instance nay, before nmaki ng an order under
subsection (1), direct that a notice of the application nade i n respect
t hereof be giventothe personsit considers appropriate, or be published
in the manner it considers appropriate, or both.

(6) Where the Court of First Instance considers it desirable to
do so, it may grant such interimorder as it considers appropriate
pendi ng t he det erm nati on of an appli cati on made pursuant to subsecti on
(1).

(7) Were the Comm ssion applies to the Court of First |Instance
for an order pursuant to subsection (1), it shall not be required, as
a condition of the granting of an interimorder under subsection (6),
to give an undertaking as to danages.

(8) An order nmay be nade under subsecti on (1) whether or not it

appears to the Court of First Instance that -
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(a) the person agai nst whomthe order is nade intends to
engage again, or to continue to engage, in any of the
matters referred to in subsection (1)(a)(i) to (v);

(b) the person agai nst whomt he order i s nmade has previously
engaged in any of such matters;

(c) there is an inmm nent danger of damage to any person in
the event of the order not being made.

(9) Wiere the Court of First Instance has power to make an order
agai nst a person under subsection (1), it may, in addition to or in
substitution for such order, nmake an order requiring the person to pay
damages to any ot her person.

(10) The Court of First Instance may reverse, vary or discharge
an order made or granted by it under subsection (1) or (6) or suspend

the operation of the order.

199. Renedies in cases of unfair prejudice, etc.
to interests of nenbers

(1) If it appears to the Conm ssion that the business or affairs
of a listed corporation (other than a |isted corporation which is an
aut hori zed financial institution) are being, or at or after the tine
of the formati on of the corporation have been, conducted in a nmanner —

(a) oppressive to its nenbers or any part of its nenbers;
(b) involving defal cation, fraud, m sfeasance or other
m sconduct towards it or its nmenbers or any part of its

menbers;
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(c) resultinginits nenbers or any part of its nenbers not
havi ng been given all the information with respect to
its business or affairs that they m ght reasonably
expect; or

(d) wunfairly prejudicial toits menbers or any part of its
menber s,

the Conmmi ssion, after consultation with the Financial Secretary, may
by petition apply to the Court of First Instance for an order under this
section, whet her or not at the tinme of such application the corporation
remains a |listed corporation.

(2) If on a petition under this section, the Court of First
Instance is of opinion that the business or affairs of a listed
corporation are being or have been conducted in a nmanner described in
subsection (1)(a), (b), (c) or (d), whether t hrough conduct consisting
of an isolated act or a series of acts or any failure to act, the Court
my -—

(a) make an order restrainingthe carryingout, or requiring
the carrying out, of any act or acts;

(b) order that the corporation shall bringinits name such
proceedi ngs as the Court consi ders appropri ate agai nst
such persons, and on such terns, as may be specified in
t he order;

(c) appoint a receiver or nmanager of the whole or any part
of the property or business of the corporation and nay
speci fy the powers and duti es of the receiver or manager

and fix his remuneration;
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(d) subject to subsection (3), order that a person wholly
or partly responsi bl e for the business or affairs of the
corporation being so conducted shall not, w thout the
| eave of the Court -

(i) be, or continueto be, adirector, |iquidator,
or receiver or manager of the property or
busi ness, of the corporation or any other
corporation; or

(i) in any way, whether directly or indirectly,
be concerned, or take part, in the managenent
of the corporation or any ot her corporation,

for such period (not exceeding 15 years) as may be
specified in the order;

(e) nmake any other order it considers appropriate, whether
for regulating the conduct of the business or affairs
of the corporationin future, or for the purchase of the
shar es of any nenbers of t he corporation by ot her nenbers
of the corporation or by the corporation (and, in the
case of a purchase by the corporation, for the reduction
accordingly of the corporation's capital), or
ot herwi se.

(3) No order nade under subsection (2)(d) shall prohibit a person
frombeingadirector, |iquidator, or recei ver or manager of the property
or business, of a corporation which is an authorized financi al

i nstitution.
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(4) Were an order under this section nakes an alteration in or
addition to the constitution of a conpany, notw thstandi ng any other
provi sions of the Conpani es Ordi nance (Cap. 32) but subject to the
provi sions of the order, the conpany shall not have power w thout the
| eave of the Court of First Instance to make any further alteration in
or addition to the constitution inconsistent with the order.

(5) Subject tothis section, where any alterationin or addition
to the constitution of aconpany i s made by an order under this section,
the alteration or addition (as the case may be) has the sane effect as
i f duly made by a resol uti on of the conpany, and t he Conpani es O di nance
(Cap. 32) appliestotheconstitutionas alteredor addedto accordi ngly.

(6) An office copy of an order of the Court of First Instance
altering or adding to, or of the | eave of the Court to alter or add to,
the constitution of a conpany shall, within 14 days after the order is
made or the | eave i s given, be delivered by theconpany to the Registrar
of Conpanies for registration.

(7) If aconpany fails to conply with subsection (6), it commts
an offence and is liable on convictionto afine at |evel 2 and, in the
case of a continuing offence, to a further fine of $200 for every day

during which the offence conti nues.

200. Civil liability for public m sstatenents, etc.
concerning securities and futures contracts

(1) Subject to the other provisions of this section, where —
(a) apersonisresponsiblefor an announcenent, di scl osure,

stat enment or ot her commrunication bei ng made or issued
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to the public, or to a group of persons conprising
menbers of the public (including the sharehol ders of a
i sted corporationor the holders of |istedsecurities);
(b) the announcenent, disclosure, statenment or other
comuni cation (as the case may be) concerns securities
or futures contracts, or may affect the price of
securities or futures contracts; and
(c) the announcenent, disclosure, statenent or other
comruni cation (as the case nmay be) is fal se or m sl eadi ng
in a material particular,
that person shall be liable to pay conpensati on by way of damages to
any ot her person for any pecuniary | oss sustained by the other person
as aresult of hisacting, or refraining fromactingina mnner i n which
he woul d ot herw se have acted, in reliance on the announcenent,
di scl osure, statenent or other conmunication (as the case nay be).
(2) Nopersonshall beliabletopay conpensation under subsection
(1) unless it is fair, just and reasonable in the circunstances of the
case that he should be so |iable.
(3) Nopersonshall beliabletopay conpensationunder subsection
(1) for any pecuniary |oss sustained by any other person as a result
of the other person acting, or refraining fromacting in a manner in
whi ch he woul d ot herwi se have acted, in reliance on an announcenent,
di scl osure, statenment or other communication which is false or
msleading in a material particular if —
(a) the first-nmentioned person carried on a business the

princi pal purpose of which was to provide the service



Page 378

of issuing or reproducing materials provided to hi mby
ot hers;

(b) the announcenent, disclosure, statenent or other
communi cation (as the case may be) was issued or
reproduced by himin the ordinary course of that
busi ness;

(c) the content of the announcenent, disclosure, statenent
or other communi cation (as the case may be) was whol |y
devi sed by a custoner of his or by a person acting on
behal f of a custoner of his;

(d) the nature of the service which he provided inrelation
to the announcenent, disclosure, statenment or other
comruni cation (as the case may be) was such that he did
not select, nodify or otherw se exercise control over
the content of the announcenent, disclosure, statenent
or ot her comuni cation (as the case may be) prior toits
i ssue or reproduction; and

(e) at the tinme he issued or reproduced the announcenent,
di scl osure, statenent or other communication (as the
case nmay be) he did not know that it was fal se or
m sleading in a material particular.

(4) Nopersonshall beliabletopay conpensationunder subsection
(1) for any pecuniary |oss sustained by any other person as a result
of the other person acting, or refraining fromacting in a manner in

whi ch he woul d ot herwi se have acted, in reliance on an announcemnent,
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di scl osure, statenment or other communication which is false or
m sleading in a material particular if —

(a) the first-nmentioned person was a broadcaster;

(b) the announcenent, disclosure, statenment or other
comuni cation (as the case may be) was broadcast |ive
by himas a broadcaster;

(c) he did not nodify the content of the announcenent,

di scl osure, statenent or other communication (as the
case may be) prior to its broadcast; and

(d) hehas, inrelationtothe broadcast, actedin accordance
with the terns and conditions of the licence (if any)
by which he becane entitled to broadcast and with any
code of practice or guidelines (however descri bed)

i ssued under or pursuant to the Tel evision Odinance
(Cap. 52) or the Tel ecommuni cati on Ordi nance (Cap. 106)
and applicable to himas a broadcaster.

(5) For the avoi dance of doubt, where a court has jurisdiction
to determ ne an action brought under subsection (1), it may, where it
Is, apart fromthis section, withinits jurisdiction to do so, grant
an injunctionin additionto, or in substitution for, danages, on such
terns and conditions as it considers appropriate.

(6) For the purposes of subsection (1), a person responsible for
an announcenent, disclosure, statenment or other comuni cation being
made or issued includes —

(a) any person nmaking or issuing it; and
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any person who in a nmaterial nmanner assisted or
participated in, or approved, the making or issuing of

it.

(7) It is a defence to an action brought agai nst a person under

subsection (1) in respect of an announcenent, disclosure, statenent or

ot her communi cation for the person to prove —

(a)

(b)

(c)

where the action is brought by reference to subsection
(6)(b), that he only assisted or participated in, or
approved, the making or issuing of a part of the
announcenent, disclosure, statenent or other
comuni cation (as the case nay be) which part was not
false or msleading in a material particular;
where the action is brought by reference to subsection
(6) (b) on the basis that he assisted or participated in
the maki ng or issuing of an announcenent, disclosure,
statenment or ot her conmunication, that at the time when
it was made or i ssued, he opposed tothe maki ng or i ssui ng
of it because it was false or msleading in a materi al
particul ar; or
that -
(i) at the tine when the announcenent,
di scl osure, statenent or ot her conmunication
(as the case may be) was nmade or issued, he
actedingoodfaith and had reasonabl e gr ounds
tobelievethat it was not fal se or m sl eadi ng

inamterial particular, or he acted i n good
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faith and did not know, and coul d not

reasonabl y have been expected to know, that

it was false or msleading in a materi al

particul ar; and

(i) at the tine when the pecuniary | oss referred

to in subsection (1) was sustained —

(A) the circunstances referred to in
subpar agraph (i) remai ned unchanged; or

(B) he had becone aware that the
announcenent, disclosure, statenment or
ot her communi cati on (as t he case nay be)
was false or msleading in a materi al
particul ar, but had, as soon as
reasonably practicable after becom ng
aware of this, taken such action as was
reasonable to clarify, or procure the
clarification of, the matter which
rendered the announcenent, disclosure,
st at enent or ot her communi cation (as the
case nmay be) false or msleading in a
material particul ar.

(8) This section does not confer a right of action in any case
to which section 40 of the Conpani es Ordi nance (Cap. 32) or section 107
appl i es.

(9) Nothing in this section limts or dimnishes any liability

whi ch a person may incur under the common | aw.
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(10) In this section —

"broadcast live" ( ), inrelation to any announcenent, disclosure,

statenent or other communi cati on, neans havi ng t he announcenent,

di scl osure, statenent or other comruni cation (as the case nay be)

broadcast without its being recorded in advance;

"issue" ( ), inrelationtoany material (including any announcenent,

di scl osure, statenent or other communication), includes

publ i shing, circulating, distributing or otherw se di ssem nating

the material, whether -

(a)
(b)
(c)
(d)

(e)
(f)
(9)
(h)

by any visit in person;

I n a newspaper, nmagazi ne, journal or other publication;
by the display of posters or notices;

by nmeans of circulars, brochures, panphlets or
handbi | | s;

by an exhi bi ti on of phot ographs or ci nemat ography fil ns;
by way of sound broadcasting or television;

by conputer or other electronic device; or

by any other neans, whether nechanically,

el ectronically, magnetically, optically, manual |y or by
any ot her nedi um or by way of production or transm ssion

of light, image or sound or any other nmedi um

and al so i ncl udes causi ng or authorizingthe material to be i ssued.
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PART X

SECURI TI ES AND FUTURES APPEALS TRI BUNAL

Division 1 - Interpretation

201. Interpretation of Part Xl

In this Part, unless the context otherw se requires —

"application for review' ( ) nmeans an application nmade under

section 203(1);

"excl uded deci sion" ( ) nmeans a deci sion nmade in respect of

an aut horized financial institution as an exenpt person or as

an associated entity of an internediary which -

(a) is made by the Conm ssion under or pursuant to any
of the provisions set out in colum 2 of Part 3 of
Schedul e 7; and

(b) is wthin the description set out, opposite to such
provisions, in colum 3 of Part 3 of Schedul e 7;

"judge" ( ) nmeans -

(a) a judge or a deputy judge of the Court of First
I nst ance;

(b) a former Justice of Appeal of the Court of Appeal,
or of the Court of Appeal which was in operation
before 1 July 1997;

(c) a fornmer judge or a former deputy judge of the

Court of First Instance, or of the Hi gh Court of

Justice which was in operation before 1 July 1997,
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"parties" ( ), inrelation to an application for review, neans

t he Conm ssion and the person nmaking the application;

"specified decision" ( ) neans a decision which -

(a) is made by the Conm ssion under or pursuant to any
of the provisions set out in colum 2 of Part 2 of
Schedul e 7; and
(b) is within the description set out, opposite to such
provisions, in colum 3 of Part 2 of Schedule 7,
but does not include an excl uded deci sion;

"Tribunal " ( ) neans the Securities and Futures Appeals

Tri bunal established by section 202.

Division 2 - Securities and Futures Appeals Tri bunal

202. Securities and Futures Appeals Tribunal

(1) There is established a Tribunal to be known as the
Securities and Futures Appeals Tribunal which shall have
jurisdiction to hear and determ ne applications for reviewin
accordance with this Part and Schedul e 7.

(2) Subject as otherwi se provided in this Part or Schedul e
7, the Tribunal shall be presided over by a chairnman appointed by
the Chief Executive on the recommendation of the Chief Justice,
who shall sit with 2 other nenbers appointed by the Chief
Executi ve.

(3) The chairman of the Tribunal shall be a judge and the

ot her 2 nenbers of the Tribunal shall not be public officers.
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(4) Part 1 of Schedule 7 shall have effect in relation to
t he appoi ntnment of nenbers and tenporary nenbers of the Tribunal,
and to the proceedi ngs and hearings of, and procedural and ot her
matters concerning, the Tribunal.

(5) The Tribunal nmay, where the Chief Executive considers
appropriate, be divided into 2 or nore divisions, whereupon the
provi sions of this Odinance and any ot her O dinance shall apply,
subj ect to necessary nodifications, to each division of the
Tribunal as they apply to the Tribunal.

(6) Wth the exception of the chairman of the Tribunal who
is a judge within the meani ng of paragraph (a) of the definition
of "judge" in section 201, a nenber of the Tribunal may be paid,
as a fee for his services, such anobunt as the Financial Secretary
consi ders appropriate, and that amount shall be a charge on the
general revenue.

(7) \Were a person who is a judge within the neaning of
paragraph (a) of the definition of "judge" in section 201 is
appoi nted as the chairman of the Tribunal, neither the appointnent
nor the service or renoval of the person as the chairman affects -

(a) the tenure of office of, and the exercise of powers
by, the person as a judge within the neaning of
t hat paragraph;

(b) the person's rank, title, status, precedence,
salary or other rights or privileges as a hol der of

that office;
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(c) the terns and conditions to which the person is

subj ect as a holder of that office.

203. Applications for review of specified decisions
of the Conm ssion

(1) Subject to the other provisions of this section, a
person aggrieved by a specified decision of the Conm ssion nmade in
respect of himmay, by notice in witing served on the Tribunal,
apply to the Tribunal for a review of the deci sion.

(2) A notice in witing served on the Tribunal under
subsection (1) shall set out the grounds for the application to
whi ch the notice rel ates.

(3) An application for review of a specified decision of the
Comm ssion shall be made within 21 days after —

(a) where there is any requirenent in this or any other
Ordi nance for notice in witing of the decision to
be served, the notice has been served in accordance
W th such requirenent; or

(b) where there is no such requirenent, a notice in
writing in respect of the decision has been served
on the person in respect of whomit is nade.

(4) Wiere the Tribunal receives a notice served on it under
subsection (1), it shall as soon as reasonably practicable

thereafter serve a copy of the notice on the Conm ssion.
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204. Proceedi ngs before Tri bunal

(1) Follow ng the subm ssion of an application for review,
the Tribunal shall conduct a hearing to hear and determ ne the
application by review ng the specified decision to which the
application rel ates.

(2) Followi ng the review of a specified decision under
subsection (1), the Tribunal may -

(a) confirm vary or set aside the decision, and
substitute for the decision any other decision
whi ch the Tribunal considers appropriate;

(b) remt the matter in question to the Comm ssion with
the directions it considers appropriate, which may
include a direction to the Conm ssion to nake a
deci sion afresh in respect of any natter specified
by the Tribunal .

(3) The Tribunal shall not determ ne an application for
review without first giving the parties to the application an
opportunity of being heard.

(4) Subject to section 206(3), where the Tribunal is
required to determne any matter of fact, it shall do so on the

bal ance of probabilities fromthe evidence before it.

205. Powers of Tribuna
(1) Subject to the provisions of Part 1 of Schedule 7 and
any rules nade by the Chief Justice under section 218, the

Tri bunal may, for the purpose of hearing and determ ning an
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review, on its own notion or on the application of

any of the parties to the application for review —

(a)

(b)

(c)

(d)

(e)

(f)

(9)

recei ve and consider any material by way of oral
evi dence, witten statenents, docunents or

ot herwi se, even if the material would not be

adm ssible in evidence in civil or crimnal
proceedings in a court of |aw

by notice in witing signed by the chairmn of the
Tribunal require a person to attend before it at a
hearing of the application for review and to give
evi dence and produce any article, record or
docunent in his possession which is relevant to the
application for review,

adm ni ster oaths and affirmations;

exam ne or cause to be exam ned on oath
affirmation or otherwi se a person attendi ng before
it and require the person to answer truthfully any
question which the Tribunal considers relevant to
the application for review,

order a witness to provide evidence in a truthful
manner for the purposes of the application for
review by affidavit or affirmation;

order a person not to publish or otherw se disclose
any material the Tribunal receives;

prohi bit the publication or disclosure of any

mat erial the Tribunal receives during the course of
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a hearing of the application for review, or any
part thereof, which is held in private;

(h) determne the manner in which any material referred
to in paragraph (a) is received,

(i) determne the procedure to be followed in
connection with the application for review,

(j) exercise such other powers or nmake such ot her
orders as may be necessary for or ancillary to the
conduct of the hearing of the application for
review or the carrying out of its functions.

(2) A person conmits an offence if he, w thout reasonable
excuse —

(a) refuses or fails to conply with an order, notice,
prohi bition or requirenment of the Tribunal nade or
gi ven under or pursuant to subsection (1);

(b) disrupts or otherw se m sbehaves during a hearing
of an application for review,

(c) having been required by the Tribunal under
subsection (1) to attend before the Tribunal,
| eaves the place where his attendance is so
requi red wi thout the perm ssion of the Tribunal;

(d) hinders or deters any person fromattendi ng before
the Tribunal, giving evidence or producing any
article, record or docunent, for the purposes of a

heari ng of an application for review,
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(e) threatens, insults or causes any loss to be
suffered by any person who has attended before the
Tribunal, on account of such attendance;

(f) threatens, insults or causes any |l oss to be
suffered by any nmenber of the Tribunal at any tine
on account of the performance of his functions in
that capacity.

(3) Where a person is charged under subsection (2)(a) for
refusal or failure to conply with a prohibition nade in respect of
any material under subsection (1)(g), it is a defence to the
charge for the person to prove that he did not know and had no
reason for know ng that the Tribunal had made the prohibition in
respect of the material.

(4) A person who conmits an offence under subsection (2) is
l'iable —

(a) on conviction on indictnment to a fine of $1, 000, 000
and to inprisonnent for 2 years; and

(b) on summary conviction to a fine at level 6 and to

i nprisonnent for 6 nonths.

206. Contenpt dealt with by Tribuna
(1) The Tribunal shall have the sanme powers as the Court of
First Instance in the exercise of its civil jurisdiction to punish
for contenpt, as if it were contenpt of court, a person who -
(a) wthout reasonabl e excuse, refuses or fails to

conmply with an order, notice, prohibition or
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requi rement of the Tribunal nade or given under or
pursuant to section 205(1); or

(b) commts an offence under section 205(2).

(2) A person shall not be punished both for contenpt under
subsection (1) and upon conviction under section 205(2) for the
sane refusal or failure or the sane offence (as the case may be).

(3) For the avoi dance of doubt, the Tribunal shall, in the
exercise of its powers under subsection (1), adopt the sane
standard of proof as the Court of First Instance in the exercise

of its civil jurisdiction to punish for contenpt.

207. Privileged information

Nothing in this Part and Schedule 7 requires an authorized
financial institution, acting as the banker or financial adviser
of a person who nakes an application for review, to disclose
information as to the affairs of any of its custoners other than

t hat person.

208. Costs
(1) The Tribunal nmay by order award to -
(a) any person whose attendance, whether as a w tness
or otherw se, has been necessary or required for
t he purposes of a hearing of an application for
review,

(b) any party to the application,



Page 392
such sumas it considers appropriate in respect of the costs
reasonably incurred by the person or the party (as the case nmay
be) in relation to the application and the hearing of the
application.

(2) Any costs awarded under subsection (1) shall be paid by
and recoverable as a civil debt from -

(a) where the costs are awarded to any person under
subsection (1)(a), such of the parties to the
application in question as the Tribunal considers
appropri at e;

(b) where the costs are awarded to any party to the
application under subsection (1)(b), the other
party to the application

(3) Subject to any rules nmade by the Chief Justice under
section 218, Order 62 of the Rules of the Hi gh Court (Cap. 4 sub.
leg.) applies to the award of costs, and to the taxation of any
costs awarded, by the Tribunal under subsection (1).

(4) The Tribunal nmay order that any costs awarded under
subsection (1) shall be taxed on the basis of one of the scales of
costs in the Schedules to Order 62 of the Rules of the Hi gh Court

(Cap. 4 sub. leg.).

209. Notification of Tribunal determ nations
(1) The Tribunal shall, as soon as reasonably practicable
after the conclusion of a hearing of an application for review,

deli ver —
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(a) its determination in respect of the application,
and the reasons therefor; and
(b) any order nmade by it under section 208 in relation
to the application, and the reasons therefor.

(2) Where the hearing of an application for review, or any
part thereof, is held in private, the Tribunal may by order
prohi bit the publication or disclosure of any determ nation or
order, or any reasons for any determnation or order, referred to
i n subsection (1)(a) or (b), or any part thereof.

(3) A person conmits an offence if he, w thout reasonable
excuse, refuses or fails to conply with an order of the Tribuna
made pursuant to subsection (2).

(4) \Were a person is charged under subsection (3) for
refusal or failure to conply with an order nmade in respect of any
determi nati on or order or any reasons, or any part of a
determ nation or order or any reasons, pursuant to subsection (2),
it is a defence to the charge for the person to prove that he did
not know and had no reason for knowi ng that the Tribunal had nade
the order in respect of the determ nation or order or the reasons,
or the part of the determ nation or order or the reasons (as the

case nmay be).

210. Form and proof of orders of Tribunal
(1) An order made by the Tribunal shall be recorded in
writing and signed by the chairman of the Tribunal when the order

i s made.
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(2) A docunent purporting to be an order of the Tribunal and

to be signed by the chairman of the Tribunal shall, in the absence
of proof to the contrary, be regarded as an order of the Tribuna
duly made, w thout proof of its making, or proof of signature, or

proof that the person signing the order was in fact the chairman.

211. Orders of Tribunal may be registered in Court
of First Instance

The Tribunal may, in the manner prescribed by rul es nmade by
the Chief Justice, register an order of the Tribunal in the Court
of First Instance and the order shall, on registration, becone for
all purposes an order of the Court of First Instance nade within

the jurisdiction of the Court of First Instance.

212. Applications for stay of specified
deci si ons

(1) A person who has nmade an application for review nay, at
any tinme before the application is determi ned by the Tribunal,
apply to the Tribunal for a stay of the specified decision to
whi ch the application rel ates.

(2) On an application nmade under subsection (1), the
Tri bunal shall as soon as reasonably practicable conduct a hearing
to determ ne the application, and may, where it considers
appropriate, grant a stay of the specified decision to which the
application rel ates, subject to such conditions as to costs,
paynent of noney into the Tribunal or otherw se as the Tri bunal

consi ders appropri ate.
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213. Referral of case stated to Court of Appea

(1) The Tribunal may on its own notion refer, by way of case
stated, to the Court of Appeal for determ nation of any question
of law arising out of the application for review

(2) In addition to any other power of the Court of Appeal in
relation to any question of lawreferred to it by way of case
stat ed under subsection (1), the Court of Appeal nmay anend the
case or order it to be sent back to the Tribunal for amendnent.

(3) Where the Tribunal refers any question of law to the
Court of Appeal under subsection (1), the Tribunal shall not
determ ne the application for review until after the Court of
Appeal has given its determ nation in respect of the question of
law referred to it.

(4) \Were the Court of Appeal has given its determ nation in
respect of any question of law referred to it under subsection
(1), the Tribunal shall determ ne the relevant application for

review having regard to the determ nation of the Court of Appeal.

Division 3 - Appeals

214. Appeal to Court of Appea
(1) A party to an application for review who is dissatisfied
with a finding or determ nation of the Tribunal (whether or not it

Is a determnation in respect of an application for review, or an
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order made under section 208 or 212) may appeal to the Court of
Appeal against the finding or determ nation on a point of |aw

(2) In an appeal under subsection (1), the Court of Appeal
my -
(a) allow the appeal;
(b) dismss the appeal; or
(c) remt the matter in question to the Tribunal wth
the directions it considers appropriate, which may
include a direction to the Tribunal to conduct the
hearing of the application for review afresh for
t he purpose of determ ning any question specified
by the Court of Appeal.
(3) In an appeal under subsection (1), the Court of Appeal
may nmake such order as to costs as it considers appropriate.
(4) Subject to this section and section 50 of the Hi gh Court
O di nance (Cap. 4), any decision of the Tribunal shall be final

and shall not be subject to appeal.

215. No stay of execution on appeal

The | odgi ng of an appeal under section 214 does not operate
as a stay of execution of a finding or determ nation of the
Tri bunal (whether or not it is a determnation in respect of an
application for review, or an order nmade under section 208 or 212)
unl ess the Court of Appeal otherw se orders, and any stay of

execution may be subject to such conditions as to costs, paynent
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of noney into the Tribunal or otherw se as the Court of Appeal

consi ders appropri ate.

Division 4 - M scell aneous

216. Tinme when specified decisions
to take effect

(1) Notw thstandi ng subsections (2) and (3) and any ot her
provi sions of this or any other Odinance, no specified decision
shall take effect at any tinme before —

(a) where there is any requirenent in this or any other
Ordi nance for notice in witing of the decision to
be served, the notice has been served in accordance
wi th such requirenent; or

(b) where there is no such requirenent, a notice in
witing in respect of the decision has been served
on the person in respect of whomit is nade.

(2) A specified decision, other than that to which section
115(6), 180(4) or 195(1) applies, shall take effect —

(a) where, prior to the expiration of the tine
specified in section 203(3) as that within which an
application for review of the decision shall be
made, the person in respect of whomthe decision is
made notifies the Conmm ssion that he will not make
the application, on the date on which he so

notifies the Conm ssion;
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(b) subject to paragraph (a), where the person does not
make an application for review of the decision
within the tinme specified in section 203(3) as that
wi thin which the application shall be nade, on the
date of expiration of the tinme; or
(c) where the person nakes an application for review of
the decision within the tine specified in section
203(3) as that within which the application shal
be nmade -

(i) where the decision is confirmed by the
Tribunal, on the date on which the
decision is so confirned;

(ii) where the decision is varied, or

substituted by another decision, by the
Tribunal, on the date on which the
decision is so varied or substituted,
subj ect however to the terns of the
variation or substitution; or

(iti) where the application is wthdrawn, on
the date on which it is so w thdrawn.

(3) Notw thstandi ng subsection (2) and any ot her provisions
of this or any other O dinance, but subject to subsection (1), the
Comm ssion may, where it considers appropriate in the interest of
the investing public or in the public interest to do so, specify
in the notice served in respect of a specified decision any date,

ot her than that on which the decision is apart fromthis
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subsection to take effect, as the date on which the decision is to
take effect, in which case the decision shall take effect on the

date so specified.

217. Appeals to Chief Executive in Council in
respect of excluded deci sions

(1) A person aggrieved by an excluded decision of the
Comm ssion nmade in respect of himmy appeal to the Chief
Executive in Council against the decision.

(2) The decision of the Chief Executive in Council on an
appeal under subsection (1) shall be final.

(3) Notwi thstandi ng subsections (4) and (5) and any ot her
provisions of this or any other O dinance, no excluded decision
shal|l take effect at any tinme before -

(a) where there is any requirenent in this or any other
Ordi nance for notice in witing of the decision to
be served, the notice has been served in accordance
W th such requirenent; or

(b) where there is no such requirenent, a notice in
writing in respect of the decision has been served
on the person in respect of whomit is nade.

(4) An excluded decision, other than that to which section
118(5), 180(4) or 195(1) applies, shall take effect -

(a) where, prior to the expiration of the tine
specified in section 4 of the Adm nistrative
Appeal s Rules (Cap. 1 sub. leg.) as that within

which a witten nmenorandumin respect of the
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(c)
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deci sion shall be submtted, the person in respect
of whom the decision is nmade notifies the
Conmmi ssion that he will not submt the witten
menor andum on the date on which he so notifies the
Conmi ssi on;
subj ect to paragraph (a), where the person does not
submt a witten nenorandumin respect of the
decision within the tine specified in section 4 of
the Admi nistrative Appeals Rules (Cap. 1 sub. leg.)
as that within which the witten nmenorandum shal
be submtted, on the date of expiration of the
time, or
where the person subnmits a witten menorandumin
respect of the decision within the tine specified
in section 4 of the Adm nistrative Appeal s Rul es
(Cap. 1 sub. leg.) as that within which the witten
menor andum shal | be submtted —

(i) where the decision is confirmed by the
Chi ef Executive in Council, on the date
on which the decision is so confirned;

(1) where the decision is varied or reversed,
or substituted by another decision, by
the Chief Executive in Council, on the
date on which the decision is so varied,

reversed or substituted, subject however
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to the terms of the variation, reversal
or substitution; or

(ii1) where the witten submssionis
wi t hdrawn, on the date on which it is so
wi t hdr awn.
(5) Notw thstandi ng subsection (4) and any ot her provisions
of this or any other Ordinance, but subject to subsection (3),
where the Comm ssion considers appropriate in the interest of the
investing public or in the public interest to do so, it may, after
consultation wth the Monetary Authority, specify in the notice
served in respect of an excluded decision any date, other than
that on which the decision is apart fromthis subsection to take
effect, as the date on which the decision is to take effect, in
whi ch case the decision shall take effect on the date so

speci fi ed.

218. Chief Justice nay make rul es
The Chief Justice nay nmake rules —

(a) regulating the procedure for the hearing of appeals
made under section 214,

(b) regulating the procedure for the registration of
orders of the Tribunal in the Court of First
| nstance under section 211;

(c) providing for matters of procedure relating to
applications for review, or hearings of

applications for review, or matters relating to
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such hearings, which are not provided for in this
Part or Part 1 of Schedule 7;

(d) providing for the award of costs under section 208
and the taxation of those costs;

(e) prescribing the fees for any matter in relation to
applications for review,

(f) prescribing any matter which this Part provides is,
or may be, prescribed by rules nmade by the Chief

Justi ce.

219. Anendnent of Parts 2 and 3 of Schedule 7
The Chief Executive in Council may, by order published in the

Gazette, amend Parts 2 and 3 of Schedule 7.
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PART XI |

I NVESTOR COVPENSATI ON

220. Interpretation of Part Xl

In this Part, unless the context otherw se requires —

"conpensation" ( ) means conpensation payabl e out of the

conpensation fund under rul es nade under section 228;
"conpensation fund" ( ) neans the I nvestor Conpensation Fund
est abl i shed under section 221;
"Fut ures Exchange Conpany" ( ) nmeans the conpany i ncor por ated

under the Conpani es Ordinance (Cap. 32) and regi stered under

that Ordi nance by the nanme Hong Kong Futures Exchange

Li m t ed;

"Fut ures Exchange Conpensati on Fund" ( ), "Unified
Exchange Conpensation Fund" ( ), "repealed
Commodi ties Tradi ng Ordi nance" ( ) and
"repeal ed Securities Odinance" ( ) have the

same meani ngs respectively as in section 43 of Schedul e 10.

221. Establishnent of conpensation fund
The Comm ssion shall establish and nmaintain a conpensation
fund, to be known as the Investor Conpensation Fund in English and

" " in Chinese, for the purposes of this Part.

222. Money constituting the conpensation fund
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(2)
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The conpensation fund shall consist of -

(a)

(b)

(c)

(d)
(e)

(f)

all anounts paid to the Conm ssion or a recognized
i nvestor conpensation conpany in accordance with
rul es made under this Part;

all anmounts paid into the conpensation fund under
sections 44(2) or (10)(c), 45(2) or (10)(b) and
46(11) of Schedul e 10;

all anounts recovered by the Conmm ssion or a
recogni zed i nvestor conpensati on conpany in
exercise of a right of action conferred by this
Part or Part I11;

al | anounts borrowed under subsection (3);

any return or profit received on an investnent mde
under section 225;

all other amounts lawfully paid into the

conpensati on fund.

The Conmm ssion -

(a)

(b)

shall maintain separate accounts in respect of the
anounts that are respectively paid into the
conpensation fund under sections 44, 45 and 46 of
Schedul e 10;

may, if it considers it necessary to do so,

mai ntai n sub-accounts in respect of the separate
accounts in such manner as it considers

appropri ate; and
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(c) my, if it considers it necessary to do so,
mai ntai n separate accounts in respect of the
conpensation fund -
(1) for different exchanges or providers of
aut omat ed tradi ng servi ces;
(1) for different classes of investors; or
(iii) generally, for the better managenent or
adm ni stration of the fund.

(3) Wth the prior witten consent of the Financial
Secretary, the Conm ssion may, for the purposes of the
conmpensati on fund, borrow from any authorized financia
institution on such terns and at such rates of interest as it
consi ders acceptabl e and may charge any investnents acquired under

section 225 by way of security for any such | oan.

223. Money to be kept in account

The Conmi ssion shall open at one or nore authorized financi al
institutions one or nore accounts and shall, pending their
application in accordance with this Part, pay into or transfer to
such account or accounts all anpbunts form ng part of the

conpensati on fund.

224. Accounts of conpensation fund
(1) The Comm ssion shall keep proper accounts of the
conpensation fund, and shall in respect of the financial year

begi nni ng before and ending after the day on which this section
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commences, and in respect of each subsequent financial year,
prepare -

(a) a revenue and expenditure account and a bal ance
sheet made up to the last day of that year; and

(b) in the case where separate accounts are mnaintained
under section 222(2)(a) or (c) or sub-accounts are
mai nt ai ned under section 222(2)(b) -

(1) a consolidated revenue and expenditure
account and a bal ance sheet nade up to
the | ast day of that year, in respect of
the separate accounts or sub-accounts (as
the case may be); and

(i) a separate revenue and expenditure
account and bal ance sheet nmade up to the
| ast day of that year, in respect of each
separate account or sub-account (as the
case nmay be).

(2) A revenue and expenditure account and a bal ance sheet
prepared under subsection (1) shall each be signed by the chairnman
and at | east one non-executive director of the Comm ssion.

(3) The Comm ssion shall appoint an auditor to audit the
conpensati on fund.

(4) The auditor so appointed shall annually audit the
accounts of the conpensation fund and shall audit, and prepare an

auditor's report in respect of, each revenue and expenditure
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account and bal ance sheet prepared under subsection (1) and shal
submt the report to the Conm ssion

(5) An auditor's report prepared under subsection (4) shal
contain a statenent nmade by the auditor as to whether in his
opi nion the revenue and expendi ture accounts and bal ance sheets
give a true and fair view of the matters to which those accounts
and bal ance sheets rel ate.

(6) The auditor appointed under this section may call for
and i nspect such books and records of any recogni zed investor
conpensati on conpany as he may require in order to performhis
functions under this section.

(7) Not later than 4 nonths after the end of each financi al
year the Conmi ssion shall cause a copy of each of the audited
revenue and expendi ture account and bal ance sheet prepared under
subsection (1) to be sent to the Financial Secretary together with
the auditor's report on such accounts and bal ance sheets and shal
cause the accounts and bal ance sheets to be published in the

Gazette.

225. Investnent of noneys
(1) The Conmi ssion nay invest any noney which forns part of
t he conmpensation fund and is not immediately required for any
ot her purposes provided for by this Part -
(a) on fixed deposit with an authorized financia

institution; or
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(b) in securities in which trustees are authorized by

law to invest trust funds.

(2) Any return or profit on an investnent of noneys by the

Comm ssi on under subsection (1) shall be added to the conpensation
fund.

(3) A fixed deposit receipt or other docunent evidencing the
i nvest ment of noney under subsection (1) nay be kept in the office
of the Comm ssion or deposited for safe keeping with an authori zed

financial institution.

226. Paynments out of the conpensation fund
(1) Subject to this Part, there shall fromtinme to tine be
pai d out of the conpensation fund as required and in such order as
the Comm ssion may determ ne one or nore of the follow ng
amount s -
(a) all legal and other expenses incurred in
i nvestigating or defending clains made under rul es
made under this Part or incurred in relation to the
conpensation fund or in the exercise by the
Comm ssion of the rights, powers, and authorities
vested in it by this Part in relation to the
conpensati on fund;
(b) the expenses incurred or involved in the managenent
or admi nistration of the conpensation fund;
(c) the expenses incurred in obtaining insurance,

surety, guarantee or other security, or in making
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(e)

()
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financial arrangenent, in respect of clains which
may be nade agai nst the conpensation fund under
rul es made under this Part;

i nterest on any sum borrowed under section 222(3);
the amounts of clainms for conpensation, costs of
and incidental to the maki ng and proving of such
clainms and interest on conpensation, as allowed
under rul es made under this Part; and

all other noney payable out of the conpensation

fund in accordance with rules nade under this Part.

(2) Were the Comm ssion considers that the anobunt at credit

in either the Unified Exchange Conpensation Fund or the Futures

Exchange Conpensation Fund is insufficient to enable -

(a)

(b)

(c)

the paynent of the anounts which the Comm ssi on
considers to be necessary to neet any clains or

i kely clainms against the Unified Exchange
Conpensation Fund or the Futures Exchange
Conpensation Fund (as the case may be); and

the repaynent of the anpbunts deposited in cash with
t he Conm ssion under section 104 of the repeal ed
Securities Odinance or section 82 of the repeal ed
Commodities Tradi ng Ordinance (as the case may be);
and

in the case of the Unified Exchange Conpensati on
Fund, the repaynent of the anmounts (if any) which

the Conm ssion has paid into the Unified Exchange
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Conpensation Fund under section 99(2) of the
repeal ed Securities O dinance,
then the Conm ssion shall, subject to subsection (3), pay into the
Uni fi ed Exchange Conpensation Fund or the Futures Exchange
Conpensati on Fund (as the case nmay be) out of the conpensation
fund such anount as it considers equitable.

(3) The aggregate amounts paid under subsection (2) to the
Uni fi ed Exchange Conpensation Fund or the Futures Exchange
Conpensati on Fund shall not exceed the respective aggregate
anounts paid into the conpensation fund under section 44(2) or
45(2) of Schedule 10 (as the case may be).

(4) In the event that the conpensation fund is dissolved,
the Conmission may, in its absolute discretion, after the
satisfaction of all outstanding liabilities against the
conpensation fund, pay -

(a) to the Stock Exchange Conmpany or, if the Stock

Exchange Conpany is in liquidation, to the

i qui dator of the Stock Exchange Conpany the whol e
or a portion of that part of the conpensation fund
which is derived fromthe Unified Exchange
Conpensati on Fund under section 44(2) and (10)(c)
of Schedul e 10, and on any such paynent bei ng nmade
those amounts shall formpart of the assets of the
St ock Exchange Conpany or, if it is in |Iiquidation,

shall be available to the |iquidator for
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di stribution in accordance with the Conpanies
Ordi nance (Cap. 32); and

(b) to the Futures Exchange Conpany or, if the Futures
Exchange Conpany is in liquidation, to the
| i qui dator of the Futures Exchange Conpany the
whol e or a portion of that part of the conpensation
fund which is derived fromthe Futures Exchange
Conpensati on Fund under section 45(2) and (10)(b)
of Schedul e 10, and on any such paynent bei ng nmade
those anmounts shall formpart of the assets of the
Fut ures Exchange Conpany or, if it is in
l'i quidation, shall be available to the |iquidator
for distribution in accordance with the Conpani es

O di nance (Cap. 32).

227. Subrogation of the Comm ssion to rights,
etc., of claimnt on paynent from
conpensati on fund
(1) On the GConm ssion maki ng any paynment out of the
conpensation fund in respect of any clai mmade under rul es nade
under this Part -
(a) the Comm ssion shall be subrogated, to the extent
of that paynent, to all the rights and renedies of
the claimant in relation to the | oss sustained by

hi m by reason of the default on which the claimwas

based; and
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the claimant shall have no right in bankruptcy or
wi nding up or by | egal proceedings or otherwi se to
receive in respect of the |oss any sumout of the
assets of the exchange participant or other person
concerned who is in default, or where the |oss was
caused by the defalcation, fraud or m sfeasance of
an enpl oyee of that exchange partici pant or that
ot her person, the assets of that enployee, until
t he Commi ssion has been rei nbursed the full anount
of its paynent.

anounts recovered by the Conm ssion by virtue of

subsection (1) shall becone part of the conpensation fund.

228. Rul e- maki ng powers

(1) The Chief Executive in Council may, without prejudice to

section 373(8) and (9), nmake rules for the followng matters -

(a)
(b)

(¢)

the neans of funding the conpensation fund;

t he maxi mnum anount of conpensation that may be paid
to a person making a claimfor conpensation;

t he mai ntenance of sub-accounts under section
222(2)(b), paynments to be made from such sub-
accounts and the apportionnent between different
sub-accounts of expenses incurred in relation to
the conpensation fund and of interest earned on the

fund; and
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(d)
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generally providing for the better carrying out of

the provisions and purposes of this Part.

The Conm ssion may, subject to subsection (3), nake

rules which are not inconsistent with rules nade by the Chief

Executive in Council under subsection (1), for the follow ng

matters -

(a)

(b)

(c)

(d)

(e)

()

(9)

(h)

(i)

the circunstances in which a person is entitled to
cl ai m conpensati on;

the manner in which the claimfor conpensation is
to be made;

the paynment of costs of and incidental to the
maki ng and proving of a claimfor conpensation;
the paynment of interest on the anount of
conpensati on;

the information or docunents to be supplied to the
Comm ssion for the purpose of enabling the

Comm ssion to determ ne the application;

t he persons or classes of persons who are not
entitled to nmake a claimfor conpensation;

the circunstances and manner in which the

Commi ssion may call for clainms for conpensation;

t he circunstances and manner in which the

Comm ssion nay determ ne, deal with and pay a claim
for conpensati on;

enabling the Comm ssion -
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(k)
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(m
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(i) to submt a claimfor conpensation as a
proof of debt in any w nding-up or
bankr upt cy proceedi ngs;
(1) to pay conpensation in the form of
securities and to purchase securities for
t hat purpose; and
(iii) torequire the assignnent of a claimnt's
rights of action as a pre-condition for
t he paynent of conpensation;
the functions of a recognized investor conpensation
conmpany in relation to the nanagenent or
adm ni stration of the conpensation fund;
the formul ati on of proper accounting and auditing
systemw th respect to the managenent or
adm ni stration of the conpensation fund for which a
recogni zed i nvestor conpensation conpany may be
responsi bl e upon a transfer of a function to it
under section 78;
arrangenents that are to be nade when a recogni zed
i nvestor conpensation conpany i s wound up;
the obtaining of such insurance, surety, guarantee
or other security or the making of such financia
arrangenent as may be necessary or appropriate for
the better carrying out of the provisions of this

Part: and
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(n) generally providing for the better carrying out of
the provisions and purposes of this Part.
(3) The Conmi ssion shall consult the Financial Secretary
bef ore maki ng rul es under subsection (2) for the matters specified

i n paragraphs (a) and (f) of that subsection.



Page 416
PART XI 11|

MARKET M SCONDUCT TRI BUNAL

Division 1 - Interpretation

229. Interpretation of Part Xl
(1) Inthis Part, unless the context otherw se requires -

"associ ate" ( ), inrelation to a person, neans -

(a) the person's spouse or reputed spouse, any person
cohabiting wth the person as a spouse, the
person's brother, sister, parent, step-parent,
child (natural or adopted) or step-child;

(b) any corporation of which the person is a director;

(c) any enployee or partner of the person;

(d) where the person is a corporation, each of its
directors and its related corporations and each
director or enployee of any of its rel ated
cor porations; and

(e) without limting the circunstances in which
par agraphs (a) to (d) apply, in circunstances
concerning the securities of or other interest in a
corporation, or rights arising out of the hol ding
of such securities or such interest, any other
person with whomthe person has an agreenent or
arrangenent with respect to the acquisition,

hol di ng or di sposal of such securities or such
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person —

(a)

(b)
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i nterest or under which they undertake to act
together in exercising their voting power, as
rights arising out of the holding of such
securities or such interest, at general neetings of
the corporation

), inrelation to a corporation, neans any

in accordance with whose directions or instructions
the directors of the corporation or of another
corporation of which it is a subsidiary are
accustoned to act; or

who, either alone or wwth any of his associates, is
entitled to exercise or control the exercise of
nore than 33% of the voting power at genera

neeti ngs of the corporation or of another

corporation of which it is a subsidiary;

"insider dealing" ( ) neans insider dealing within the

nmeani ng of section 253;

"judge" ( ) nmeans -

(a)

(b)

a judge or a deputy judge of the Court of First

I nst ance;

a fornmer Justice of Appeal of the Court of Appeal,
or of the Court of Appeal which was in operation

before 1 July 1997;
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(c) a former judge or a forner deputy judge of the
Court of First Instance, or of the Hi gh Court of
Justice which was in operation before 1 July 1997,

"mar ket m sconduct" ( ) nmeans -

(a) insider dealing;

(b) false trading in securities within the neaning of
section 257;

(c) pricerigging in securities markets within the
meani ng of section 258;

(d) disclosure of information about prohibited
transactions in securities within the neani ng of
section 259;

(e) stock market manipulation within the neaning of
section 260;

(f) disclosure of false or m sleading information
i nducing transactions in securities within the
meani ng of section 261;

(g) false trading in futures contracts within the
meani ng of section 262;

(h) price rigging in futures markets wthin the neaning
of section 263;

(i) disclosure of information about prohibited

transactions in futures contracts within the

meani ng of section 264; or
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(j) disclosure of false or m sleading infornmation
i nduci ng transactions in futures contracts within
t he neani ng of section 265,
and includes attenpting to engage in, or assisting,
counsel ling or procuring another person to engage in, any of
the conduct referred to in paragraphs (a) to (j);

"Presenting O ficer" ( ), inrelation to any proceedings

instituted under section 236, neans the person appointed
under section 235(4) to conduct the proceedings;

“Tri bunal " ( ) neans the Market M sconduct Tri buna

establi shed by section 235.
(2) In this subsection and sections 230 to 233 and Di vi sion
4, unl ess the context otherw se requires -

“derivatives" ( ), inrelation to |isted securities, nmeans -

(a) rights, options or interests (whether described as
units or otherwise) in, or in respect of, the
listed securities;

(b) contracts, the purpose or pretended purpose of
which is to secure or increase a profit or avoid or
reduce a loss, wholly or partly by reference to the
price or value, or a change in the price or val ue,
of —

(1) the listed securities; or
(i) any rights, options or interests referred

to in paragraph (a);
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(c) rights, options or interests (whether described as
units or otherwise) in, or in respect of —
(i) any rights, options or interests referred
to in paragraph (a); or
(i) any contracts referred to in paragraph
(b);
(d) instrunments or other docunments creating,
acknow edgi ng or evidencing any rights, options or
interests or any contracts referred to in paragraph
(a), (b) or (c), including certificates of interest
or participation in, tenmporary or interim
certificates for, receipts (including depositary
recei pts) in respect of, or warrants to subscri be
for or purchase —
(i) the listed securities; or
(ii1) the rights, options or interests or the
contracts,
whet her or not the derivatives are dealt in or listed on a
recogni zed stock market and regardl ess of who i ssued or nade
t hem

"“l'isted corporation" ( ) nmeans a corporation which has issued

securities that are, at the tine of any insider dealing in
relation to the corporation, |isted on a recogni zed stock
mar ket ;

“listed securities" ( ) neans —
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(a) securities which, at the time of any insider
dealing in relation to a corporation, have been
i ssued by the corporation and are listed on a
recogni zed stock narket;
(b) securities which, at the tinme of any insider
dealing in relation to a corporation, have been
i ssued by the corporation and are not listed on a
recogni zed stock market, but which, at that tine,
it is reasonably foreseeable will be and which, in
fact, are subsequently so listed; or
(c) securities which, at the time of any insider
dealing in relation to a corporation, have not been
i ssued by the corporation and are not listed on a
recogni zed stock market, but which, at that tine,
it is reasonably foreseeable will be and which, in
fact, are subsequently so issued and |i sted,

"rel evant information" ( ), inrelation to a corporation,

nmeans specific information about -
(a) the corporation
(b) a shareholder or officer of the corporation; or
(c) the listed securities of the corporation or their
derivati ves,
which is not generally known to the persons who are
accustoned or would be likely to deal in the |listed

securities of the corporation but which would if it were
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generally known to thembe likely to materially affect the
price of the |isted securities;

"securities" ( ) nmeans -

(a) shares, stocks, debentures, |oan stocks, funds,
bonds or notes of, or issued by, or which it is
reasonably foreseeable will be issued by, a body,
whet her incorporated or unincorporated, or a
government or nunici pal governnment authority;

(b) rights, options or interests (whether described as
units or otherwise) in or in respect of such
shares, stocks, debentures, |oan stocks, funds,
bonds or notes;

(c) certificates of interest or participation in,
tenporary or interimcertificates for, receipts
for, or warrants to subscribe for or purchase, such
shares, stocks, debentures, |oan stocks, funds,
bonds or notes;

(d) interests, rights or property, whether in the form
of an instrunent or otherw se, commonly known as
securities;

(e) interests, rights or property, whether in the form
of an instrument or otherw se, prescribed by notice
under section 369 as being regarded as securities
in accordance with the terns of the notice.

(3) For the purposes of the definition of "controller” in

subsection (1), where a person is entitled to exercise or control
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t he exercise of nore than 33% of the voting power at genera
nmeetings of a corporation and the corporation is entitled to
exercise or control the exercise of any of the voting power at
general neetings of another corporation ("the effective voting
power"), then the effective voting power at general neetings of
the other corporation shall be regarded as exercisable by the
per son.

(4) A person shall not be regarded as a person in accordance
wi th whose directions or instructions the directors of a
corporation are accustoned to act by reason only that the
directors of the corporation act on advice given by himin a

pr of essi onal capacity.

230. Interest in securities (insider dealing)

For the purposes of sections 229(2) and 231 to 233 and
Division 4, a reference to an interest in securities shall be
construed as including an interest of any kind in the securities,
and for that purpose any restraint or restriction to which the
exercise of a right attached to the interest may be subject shal

be di sregarded.

231. Connected with a corporation
(i nsider dealing)

(1) For the purposes of Division 4, a person shall be
regarded as connected with a corporation if, being an individual -
(a) he is a director or enployee of the corporation or

a related corporation of the corporation;
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(b) he is a substantial sharehol der of the corporation

or a related corporation of the corporation;

(c) he occupies a position which may reasonably be

expected to give himaccess to relevant information

inrelation to the corporation by reason of -

(i)

(i)

a professional or business relationship

exi sting between -

(A) hinmself, or his enployer, or a
corporation of which he is a
director, or a firmof which he is a
partner; and

(B) the corporation, a related
corporation of the corporation, or an
of ficer or substantial sharehol der of
ei ther corporation; or

his being a director, enployee or partner

of a substantial sharehol der of the

corporation or a related corporation of

t he corporation

(d) he has access to relevant information in relation

to the corporation and -

(i)

he has such access by reason of his being
in such a position that he woul d be
regarded as connected wi th anot her
corporation by virtue of paragraph (a),

(b) or (c); and
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(iit) the relevant information relates to a
transaction (actual or contenpl ated)
i nvol ving both those corporations or
i nvol ving one of themand the |isted
securities of the other or their
derivatives, or to the fact that the
transaction is no | onger contenpl ated; or
(e) he was, at any tinme within the 6 nonths preceding
any insider dealing in relation to the corporation,
a person who woul d be regarded as connected with
the corporation by virtue of paragraph (a), (b),
(c) or (d).

(2) For the purposes of Division 4, a corporation shall be
regarded as a person connected with another corporation so | ong as
any of its directors or enployees is a person who woul d be
regarded as connected with that other corporation by virtue of
subsection (1).

(3) In subsection (1), notw thstandi ng any ot her provisions

of this Odinance, "substantial sharehol der" ( ), in relation

to a corporation, neans a person who has an interest of any kind
in the relevant share capital of the corporation, the nom nal
val ue of which is equal to or nore than 5% of the rel evant share

capital of the corporation.

232. Connected with a corporation — possession
of relevant information obtained in
privil eged capacity (insider
deal i ng)
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(1) For the purposes of Division 4, where a public officer

or a specified person in that capacity receives rel evant

information in relation to a corporation, he shall be regarded as

a person connected with the corporation.

(2) In this section, a reference to a specified person neans

a person who is —

(a)
(b)
(c)

(d)

(e)

(f)

a menber of the Executive Council;

a nenber of the Legislative Council;

a nmenber of a board, conm ssion, conmttee or other
body appoi nted by or on behalf of the Chief
Executive or the Chief Executive in Council under
an Ordi nance;

an officer or enployee of a recogni zed exchange
conpany or a recogni zed cl earing house;

an officer or enployee of a body corporate

i ncorporated by an O di nance; or

an officer or enployee of a body corporate

speci fied by the Financial Secretary for the

pur poses of this subsection by notice published in

the Gazette,

whet her the person is such a nenber, officer or enployee (as the

case nay be) on a tenporary or pernmanent basis, and whether he is

pai d or unpaid.

233. Dealing in securities or their derivatives
(i nsider dealing)
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For the purposes of section 229(2) and Division 4, a person
shall be regarded as dealing in securities or their derivatives
i f, whether as principal or agent, he buys, sells, exchanges or
subscri bes for, or agrees to buy, sell, exchange or subscribe for,
any securities or their derivatives or acquires or disposes of, or
agrees to acquire or dispose of, the right to buy, sell, exchange

or subscribe for, any securities or their derivatives.

234. Interest in securities and benefici al

ownership, etc. (market m sconduct

ot her than insider dealing)

(1) For the purposes of Division 5 a person shall be
regarded as having an interest in securities if he has authority
(whet her formal or informal and whether express or inplied) to
di spose of or to exercise control over the disposal of the
securities or, in the case of options in respect of the
securities, to exercise the options.

(2) It isimmterial that the authority of a person referred
to in subsection (1) —

(a) 1is, or is capable of being nade, subject to
restraint or restriction; or
(b) 1is exercisable jointly with another person.

(3) A person shall be regarded as having authority referred
to in subsection (1) where a corporation has the authority
referred to in that subsection and -

(a) the corporation is, or its directors are,

accustoned or under an obligation, whether fornal

or informal, to act in accordance with the



Page 428
directions or instructions of the person in
relation to the securities in question; or

(b) the person, or an associate of the person, is a
controller of the corporation.

(4) \Were a person —

(a) has entered into a contract to purchase securities;
(b) has a right to have securities transferred to him
or to his order whether the right is exercisable
presently or in the future and whether on the
fulfilnment of a condition or not; or
(c) has the right to acquire securities, or an interest
in securities, under an option, whether the right
is exercisable presently or in the future and
whet her on the fulfilnment of a condition or not,
the person shall, to the extent to which he could do so on
conpl eting the contract, enforcing the right or exercising the
option, be regarded as having the authority referred to in
subsection (1).

(5) VWhere securities are subject to a trust, and a person
who is not a trustee in those securities has an interest in those
securities by virtue of subsection (4)(b), the interest of a
trustee in those securities shall be disregarded for the purpose
of determ ning whether the person has an interest in securities
for the purposes of D vision 5.

(6) The Conm ssion may nmake rules to prescribe that an
interest, being an interest of a person or of the persons included

in a class of persons, shall be disregarded for the purpose of
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determ ni ng whet her the person has an interest in securities for
t he purposes of Division 5.

(7) For the purposes of Division 5 a sale or purchase of
securities does not involve a change in their beneficial ownership
if a person who had an interest in the securities before the sale
or purchase, or an associate of the person, has an interest in the

securities after the sale or purchase.

Division 2 - Market M sconduct Tribuna

235. Market M sconduct Tri bunal

(1) There is established a Tribunal to be known as the
Mar ket M sconduct Tribunal which shall have jurisdiction to hear
and determine in accordance with this Part and Schedul e 8 any
guestion or issue arising out of or in connection with the
proceedi ngs instituted under section 236.

(2) Subject as otherw se provided in this Part or Schedul e
8, the Tribunal shall be presided over by a chairnman appoi nted by
the Chief Executive on the recommendation of the Chief Justice,
who shall sit with 2 other nenbers appointed by the Chief
Executi ve.

(3) The chairman of the Tribunal shall be a judge and the
ot her 2 nenbers of the Tribunal shall not be public officers.

(4) The Secretary for Justice shall, in respect of any
proceedi ngs instituted under section 236, appoint a person as the
Presenting O ficer to conduct the proceedi ngs, and nmay appoi nt one

or nore persons to assist the Presenting Oficer.
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(5) A Presenting Oficer shall be a legal officer, a counsel
or a solicitor.

(6) Schedule 8 shall have effect in relation to the
appoi nt nent of nenbers and tenporary nenbers of the Tribunal, the
appoi ntnment and the role of Presenting Oficers and of persons
appointed to assist Presenting Oficers, and to the proceedi ngs
and sittings of, and procedural and other matters concerning, the
Tri bunal .

(7) The Tribunal may, where the Chief Executive considers
appropriate, be divided into 2 or nore divisions, whereupon the
provi sions of this Odinance and any ot her O dinance shall apply,
subj ect to necessary nodifications, to each division of the
Tribunal as they apply to the Tribunal.

(8) There may be paid to —

(a) a nenber of the Tribunal (other than the chairnan
of the Tribunal who is a judge within the neaning
of paragraph (a) of the definition of "judge" in
section 229(1));

(b) a Presenting Oficer (other than a Presenting
Oficer who is a legal officer); and

(c) any person appointed to assist a Presenting Oficer
(ot her than any such person who is a |legal officer
or a public officer),

such anobunt, as a fee for his services, as the Financial Secretary
consi ders appropriate, and that anmount shall be a charge on the

gener al revenue.
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(9) Were a person who is a judge within the neaning of
paragraph (a) of the definition of "judge" in section 229(1) is
appoi nted as the chairman of the Tribunal, neither the appointnent
nor the service or renoval of the person as the chairman affects -

(a) the tenure of office of, and the exercise of powers
by, the person as a judge within the neaning of
t hat paragraph;

(b) the person's rank, title, status, precedence,
salary or other rights or privileges as a hol der of
that office;

(c) the ternms and conditions to which the person is

subj ect as a holder of that office.

236. Market m sconduct proceedi ngs

(1) If it appears to the Financial Secretary, whether or not
follow ng any report by the Comm ssion under subsection (8) or by
the Secretary for Justice under subsection (9), that market
m sconduct has or may have taken place, he may institute
proceedi ngs before the Tribunal concerning the matter.

(2) The Financial Secretary shall institute proceedi ngs
before the Tribunal by giving to the chairman of the Tribunal a
notice in witing which shall contain a witten statenent
speci fying such matters as are prescribed in Schedul e 8.

(3) Wthout limting the generality of section 235(1), the
obj ect of the proceedings instituted under subsection (1) is for
the Tribunal to determ ne —

(a) whether any market m sconduct has taken pl ace;
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(b) the identity of any person who has engaged in the
mar ket m sconduct; and
(c) the amount of any profit secured or increased or
| oss avoi ded or reduced as a result of the market
m sconduct .
(4) Subject to the other provisions of this section, the
Tribunal may identify a person as having engaged i n market
m sconduct pursuant to subsection (3)(b) if —
(a) the person has perpetrated any act which
constitutes the market m sconduct;
(b) notw thstanding that the person has not perpetrated
any act which constitutes the market m sconduct -
(i) the Tribunal identifies a corporation as
havi ng engaged i n market m sconduct
pursuant to that subsection; and
(i1) the market m sconduct was directly or
indirectly attributable to, or occurred
with the know edge, consent or connivance
of, the person as an officer of the
corporation; or
(c) notw thstandi ng that the person has not perpetrated
any act which constitutes the market m sconduct -
(i) the Tribunal identifies any other person
as having engaged in nmarket m sconduct
pursuant to that subsection; and
(ii) the person assisted or connived with that

ot her person in the perpetration of any
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act which constitutes the market
m sconduct, with the know edge that such
act constitutes or mght constitute
mar ket m sconduct .

(5) The Tribunal shall not identify a person as having
engaged in market m sconduct pursuant to subsection (3)(b) if the
person is a person who shall not by reason of the market
m sconduct be regarded as havi ng engaged in market m sconduct
under any of the provisions of this Part.

(6) The Tribunal shall not identify a person as having
engaged in market m sconduct pursuant to subsection (3)(b) wthout
first giving the person an opportunity of being heard.

(7) It is declared that, subject to section 245(3), the
standard of proof required to determ ne any question or issue
before the Tribunal shall be that applicable to civil proceedings
in a court of |aw

(8) The Comm ssion may report to the Financial Secretary the
occurrence of any event which the Conm ssion reasonably believes
or suspects constitutes nmarket m sconduct.

(9) The Secretary for Justice may report to the Financi al
Secretary the occurrence of any event which the Secretary for
Justice reasonably believes or suspects constitutes narket
m sconduct .

(10) Nothing in subsection (1) prevents the Financi al
Secretary fromreferring any matter to the Secretary for Justice,
if it appears to the Financial Secretary, whether or not follow ng

any report by the Conm ssion under subsection (8) or by the
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Secretary for Justice under subsection (9), that an offence under

any of the provisions of Part XlIV has been comm tted.

237. Powers of Tribuna

(1) Subject to the provisions of Schedule 8 and any rul es
made by the Chief Justice under section 252, the Tribunal, for the
pur poses of any proceedings instituted under section 236, may, on
its own notion or on the application of any party before it -

(a) receive and consider any material by way of oral
evi dence, witten statenents, docunents or
ot herwi se, even if the material would not be
adm ssible in evidence in civil or crimnal
proceedings in a court of |aw

(b) by notice in witing signed by the chairman of the
Tribunal require a person to attend before it at
any sitting and to give evidence and produce any
article, record or docunent in his possession
relating to the subject matter of the proceedi ngs;

(c) admnister oaths and affirmations;

(d) exam ne or cause to be exam ned on oath
affirmation or otherwi se a person attendi ng before
it and require the person to answer truthfully any
qguestion which the Tribunal considers appropriate
for the purposes of the proceedi ngs;

(e) order a witness to provide evidence in a truthful
manner for the purposes of the proceedi ngs by

affidavit or affirmati on;



(2)

excuse -

()

(9)

(h)

(i)

(1)
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order a person not to publish or otherw se disclose
any material the Tribunal receives;
prohi bit the publication or disclosure of any
material the Tribunal receives at a sitting, or
part of a sitting, which is held in private;
determ ne the manner in which any material referred
to in paragraph (a) is received;
determ ne the procedure to be followed in
connection with the proceedi ngs;
exerci se such other powers or make such ot her
orders as nmay be necessary for or ancillary to the
conduct of the proceedings or the carrying out of

its functions.

A person commits an offence if he, w thout reasonable

(a)

(b)

(c)

(d)

refuses or fails to conply with an order, notice,
prohi bition or requirenent of the Tribunal nmade or
gi ven under or pursuant to subsection (1);

di srupts or otherw se m sbehaves during any sitting
of the Tribunal;

havi ng been required by the Tribunal under
subsection (1) to attend before the Tri bunal,

| eaves the place where his attendance is so

requi red without the perm ssion of the Tribunal;

hi nders or deters any person from attendi ng before

the Tribunal, giving evidence or producing any
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article, record or docunent, for the purposes of
any proceedings instituted under section 236;

(e) threatens, insults or causes any loss to be
suffered by any person who has attended before the
Tribunal, on account of such attendance;

(f) threatens, insults or causes any |l oss to be
suffered by any nenber of the Tribunal, any
Presenting O ficer or any person assisting a
Presenting Oficer at any tinme on account of the
performance of his functions in that capacity.

(3) Wiere a person is charged under subsection (2)(a) for
refusal or failure to conply with a prohibition made in respect of
any material under subsection (1)(g), it is a defence to the
charge for the person to prove that he did not know and had no
reason for knowi ng that the Tribunal had nade the prohibition in
respect of the material.

(4) A person who commts an of fence under subsection (2) is
l'iable —

(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and

(b) on sunmary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.

238. Further powers of Tribunal
concer ni ng evi dence

(1) For the purposes of any proceedings instituted under

section 236, the Tribunal may, on its own notion or on the
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application of the Presenting O ficer appointed for the
proceedi ngs, authorize the Conm ssion in witing to exercise any
of the powers specified in subsection (2) and to provide the
Tribunal with docunents and information obtained as a result of
the exercise of the powers.

(2) The powers specified for the purposes of subsection (1)
are the powers -

(a) to inspect any record or docunent of any person
where there are reasonabl e grounds to believe or
suspect that the record or docunent may contain
information relevant to the proceedings;

(b) to make copies or otherwi se record details of any
record or docunent referred to in paragraph (a)
and, subject to subsection (3), to take possession
of the record or docunent for the period (not
exceedi ng 2 days) necessary to do so;

(c) to require any person to give, within a specified
time, any explanation or particulars in respect of
any record or docunent referred to in paragraph (a)
(including, in so far as applicable, a description
of the circunstances under which the record or
docunent was prepared or created, details of al
instructions given or received in connection
therewith and an expl anation of the reasons for the
maki ng of entries contained therein);

(d) to require any person to give, within a specified

tinme, information as to whether or not there is at
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any prem ses any record or docunent which may
contain information relevant to the proceedi ngs,
and particulars as to the prem ses or the record or
docunent ;

(e) to require that any information, expl anation or
particulars given pursuant to this section be
verified by statutory declaration and to take the
decl arati on;

(f) to take a statement from a person whomthe Tribuna
has reasonabl e grounds to believe or suspect is
able to provide information which is relevant for
t he purposes of the proceedings.

(3) The Conmission shall, subject to any reasonabl e
conditions it inposes as to security or otherw se, permt a person
who woul d be entitled to inspect any record or docunment had the
Comm ssion not taken possession of it under subsection (2)(b), to
inspect it and to nake copies or otherwi se record details of it at
all reasonable tines.

(4) A person shall produce every record or docunent in his
custody or under his control where the Conm ssion seeks inspection
of it under this section.

(5) A person who is required under this section to give or
provi de any information, explanation or particulars shall conply
with the requirenent so far as it lies within his power to do so
and shall, if requested, verify the information, explanation or
particulars (as the case nay be) by statutory decl aration.

(6) A person conmts an offence if he —



(a)

(b)

(c)

(d)

(7) It
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wi t hout reasonabl e excuse, fails to conply with
subsection (4) or (5);
in purported conpliance with subsection (4) or (5),
makes any statenent which he knows to be fal se or
msleading in a material particular, or recklessly
makes any statenent which is false or msleading in
a material particul ar;
obstructs the Conm ssion in the exercise of any of
its powers under this section; or
destroys, falsifies, conceals or otherw se disposes
of , or causes or permts the destruction,
fal sification, conceal nent or disposal of, any
record or docunent which is relevant to any

proceedi ngs instituted under section 236.

is a defence to a charge for an of fence under

subsection (6)(d) for the person charged to prove that he had no

intention of hindering the Tribunal or the Comm ssion from

becom ng aware of facts capabl e of being disclosed by the record

or docunent.

(8) A person who commits an of fence under subsection (6) is

|iable —

(a)

(b)

on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
on sunmmary conviction to a fine at level 6 and to

i nprisonment for 6 nonths.

239. Use of evidence in other proceedi ngs
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(1) Notw thstanding any ot her provisions of this O dinance,
evi dence given by any person at or for the purposes of any
proceedi ngs instituted under section 236 (including any materia
or docunent received by the Tribunal fromthe person or produced
to the Tribunal by the person under section 237, and any docunent
or information given, provided, produced or disclosed to the
Tribunal by the person under section 238) is admi ssible in
evidence for all the purposes of this Part (including any
proceedings (civil or crimnal) instituted under or pursuant to
this Part) but, subject to subsections (2) and (3), is not
adm ssible in evidence agai nst that person in any other
proceedings (civil or crimnal) in a court of |aw brought by or
agai nst him
(2) The evidence given by any person at or for the purposes
of any proceedings instituted under section 236 as referred to in
subsection (1) is adm ssible in evidence against that person in —
(a) «civil proceedings in a court of |aw arising out of
the giving of evidence at or for the purposes of
the proceedi ngs instituted under section 236;
(b) crimnal proceedi ngs where the person is charged
wi th an offence under Part V of the Crines
O di nance (Cap. 200), or for perjury, in respect of
answers given by that person to questions put to
himat or for the purposes of the proceedi ngs
instituted under section 236.
(3) The evidence given by any person at or for the purposes

of any proceedings instituted under section 236 as referred to in
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subsection (1) is adm ssible in evidence agai nst that person in
any ot her proceedings (civil or crimnal) in a court of |aw where,
had there been no such proceedings instituted under section 236,
the sane evidence woul d have been adm ssible in evidence in such
ot her proceedi ngs under the | aw or procedures applicable to such

ot her proceedings in that court.

240. Privileged information

Nothing in this Part and Schedule 8 requires an authorized
financial institution, acting as the banker or financial adviser
of a person whose conduct is the subject of any proceedi ngs
instituted under section 236, to disclose information as to the

affairs of any of its custoners other than that person.

241. Orders, etc. of Tribuna
(1) The Tribunal nay at the conclusion of any proceedi ngs
instituted under section 236 nake one, or nore than one, of the
follow ng orders in respect of a person identified as having
engaged in market m sconduct pursuant to section 236(3)(b) —
(a) an order that the person shall not, w thout the
| eave of the Court of First Instance, be a director
or a liquidator or a receiver or manager of the
property of a listed corporation or any other
specified corporation or in any way, whether
directly or indirectly, be concerned or take part

in the managenent of a |isted corporation or any



(b)

(¢)

(d)

(e)
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ot her specified corporation for the period (not
exceeding 5 years) specified in the order;
an order that the person shall not, w thout the
| eave of the Court of First Instance, in Hong Kong,
directly or indirectly, in any way acquire, dispose
of or otherw se deal in any securities, futures
contract, |everaged foreign exchange contract, or
an interest in any securities, futures contract,
| everaged foreign exchange contract or collective
i nvestment schene for the period (not exceeding 5
years) specified in the order;
an order that the person shall not again perpetrate
any act which constitutes such market m sconduct as
Is specified in the order (whether the sanme as the
mar ket m sconduct in question or not);
an order that the person pay to the Governnent an
anount not exceeding the anount of any profit
secured or increased or |oss avoi ded or reduced by
the person as a result of the market m sconduct in
questi on;

W t hout prejudice to any power of the Tribunal under
section 244, an order that the person pay to the
Government the sumthe Tribunal considers
appropriate for the expenses incurred by the
Governnent, whether in relation or incidental to the

proceedings or in relation or incidental to any
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(9)

(2) Wen

subsection (1),
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i nvestigation of his conduct or affairs carried out
for the purposes of the proceedi ngs;
wi t hout prejudice to any power of the Tribunal under
section 244, an order that the person pay to the
Conmi ssion the sumthe Tribunal considers
appropriate for the expenses incurred by the
Comm ssion, whether in relation or incidental to any
i nvestigation of his conduct or affairs carried out
before the matter was referred to the Tribunal by
the Financial Secretary or in relation or incidental
to the proceedings;
an order that any body which may take disciplinary
action against the person as one of its nenbers be
reconmended to take disciplinary action against him
maki ng any order in respect of a person under

the Tribunal may take into account any conduct by

t he person which -

(a)

(b)

(c)

previously resulted in the person being convicted
of an of fence under any of the provisions of Part
XV,

previously resulted in the person being identified
by the Tribunal as having engaged i n any narket

m sconduct pursuant to section 236(3)(b); or

at any tinme before the commencenent of this Part
resulted in the person being identified as an
insider dealer in a determ nation under section

16(3), or in a witten report prepared and issued
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under section 22(1), of the Securities (Insider
Deal i ng) Ordi nance (Cap. 395).

(3) The Tribunal shall not make an order in respect of a
person under subsection (1) without first giving the person an
opportunity of being heard.

(4) For the purposes of subsection (1)(a), a corporation my
be specified by nane or by reference to a relationship with any
ot her corporation.

(5) The Tribunal may, in relation to any person, specify any
mar ket m sconduct in an order under subsection (1)(c), whether or
not there is, at the tinme when the order is made, |ikelihood that
the person woul d perpetrate any act which constitutes the market
m sconduct .

(6) The Tribunal shall by notice in witing notify a person
of an order nade in respect of himunder subsection (1).

(7) An order made in respect of a person under subsection
(1) takes effect fromthe date on which it is notified to the
person, or a later date specified in the notice.

(8) Where the Tribunal nakes an order under subsection
(1)(b), the Conm ssion may notify any |licensed or exenpt person of
the order in such nmanner as it considers appropriate.

(9) A person conmits an offence if he refuses or fails to
conply with an order made under subsection (1)(a) and is |liable -

(a) on conviction on indictnment to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
(b) on summary conviction to a fine at level 6 and to

i nprisonment for 6 nonths.
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242. Further orders in respect of
of ficers of corporation

(1) Were a corporation has been identified as having
engaged i n market m sconduct pursuant to section 236(3)(b) and the
mar ket m sconduct is directly or indirectly attributable to a
breach by any person as an officer of the corporation of the duty
i nposed on him by section 266, the Tribunal nay nake one, or nore
than one, of the orders referred to in section 241(1)(a) to (g) in
respect of the person even if the person has not been identified
as havi ng engaged in market m sconduct pursuant to section
236(3) (b).

(2) Wen making any order in respect of a person under
subsection (1), the Tribunal may take into account any conduct by
the person which —

(a) previously resulted in the person being convicted
of an offence under any of the provisions of Part
XV,

(b) previously resulted in the person being identified
by the Tribunal as having engaged in any narket
m sconduct pursuant to section 236(3)(b); or

(c) at any tinme before the comrencenent of this Part
resulted in the person being identified as an
i nsider dealer in a determ nation under section
16(3), or in a witten report prepared and issued
under section 22(1), of the Securities (Insider

Deal i ng) Ordi nance (Cap. 395).
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(3) The Tribunal shall not make an order in respect of a
person under subsection (1) without first giving the person an
opportunity of being heard.

(4) Wihere the Tribunal, in relation to any person, nmakes
under subsection (1) an order referred to in section 241(1)(c),
the Tribunal may specify any market m sconduct in the order,
whet her or not there is, at the tinme when the order is nade,

I'i keli hood that the person woul d perpetrate any act which
constitutes the market m sconduct.

(5) The Tribunal shall by notice in witing notify a person
of an order nade in respect of himunder subsection (1).

(6) An order nmade in respect of a person under subsection
(1) takes effect fromthe date on which it is notified to the
person, or a later date specified in the notice.

(7) \Were the Tribunal makes under subsection (1) an order
referred to in section 241(1)(b), the Conmm ssion may notify any
licensed or exenpt person of the order in such manner as it
consi ders appropri ate.

(8) Where an order referred to in section 241(1)(a) is nmade
in respect of a person under subsection (1), the person commts an
offence if he refuses or fails to conply with the order and is
l'iable —

(a) on conviction on indictnent to a fine of $1, 000, 000
and to inprisonnent for 2 years; and
(b) on sunmary conviction to a fine at level 6 and to

i mpri sonnment for 6 nonths.
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243. Interest on noneys payabl e under
section 241 or 242

Where the Tribunal nakes an order under section 241 or 242
requiring the paynent of noney by a person, the paynent shal
carry conpound interest calculated from—

(a) where the paynment is required under an order
referred to in section 241(1)(e) or (f), whether
made under section 241(1) or 242(1), the date of
the order; or

(b) in any other case, the date of occurrence of the
mar ket m sconduct in question,

at the rate fromtine to time applicable to judgnment debts under
section 49 of the Hi gh Court Ordinance (Cap. 4) and with such

rests and in such manner as the Tribunal considers appropriate.

244. Costs

(1) Subject to subsection (5), at the conclusion of any
proceedi ngs instituted under section 236 or as soon as reasonably
practicable after the conclusion of the proceedings, the Tribuna
may by order award to -

(a) any person whose attendance, whether as a w tness
or otherw se, has been necessary or required during
the course of the proceedings;

(b) any person whose conduct is, in whole or in part,
the subject of the proceedings;

(c) the Conm ssion,
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such sum as it considers appropriate in respect of the costs
reasonably incurred by the person or the Conmm ssion (as the case
may be) in relation to the proceedi ngs.

(2) Any costs awarded by the Tribunal under this section are
a charge on the general revenue.

(3) Subject to any rules nmade by the Chief Justice under
section 252, Order 62 of the Rules of the Hi gh Court (Cap. 4 sub.
leg.) applies to the award of costs, and to the taxation of any
costs awarded, by the Tribunal under this section.

(4) The Tribunal may order that any costs awarded under this
section shall be taxed on the basis of one of the scales of costs
in the Schedules to Order 62 of the Rules of the H gh Court (Cap.
4 sub. leg.).

(5) Subsection (1)(a) and (b) does not apply to —

(a) a person who has by virtue of section 236(4)(a),
(b) or (c) been identified as having engaged in
mar ket m sconduct pursuant to section 236(3)(b);

(b) a person whose conduct the Tribunal considers has
caused, whether wholly or in part, the Tribunal to
i nvestigate or consider his conduct during the
course of the proceedings in question; or

(c) a person whomthe Tribunal considers has by his
conduct caused, whether wholly or in part, the

institution of the proceedings.
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245. Contenpt dealt with by Tribuna
(1) The Tribunal shall have the sanme powers as the Court of
First Instance in the exercise of its civil jurisdiction to punish
for contenpt, as if it were contenpt of court, a person who -

(a) wthout reasonabl e excuse, refuses or fails to
conply with an order, notice, prohibition or
requi renent of the Tribunal nmade or given under or
pursuant to section 237(1);

(b) wthout reasonabl e excuse, refuses or fails to
conply with an order of the Tribunal referred to in
section 241(1)(b) or (c), whether made under
section 241(1) or 242(1); or

(c) conmts an offence under section 237(2) or 238(6).

(2) A person shall not be punished both for contenpt under
subsection (1) and upon conviction under section 237(2) or 238(6)
for the sane refusal or failure or the sane offence (as the case
may be).

(3) For the avoi dance of doubt, the Tribunal shall, in the
exercise of its powers under subsection (1), adopt the sane
standard of proof as the Court of First Instance in the exercise

of its civil jurisdiction to punish for contenpt.

246. Report of Tribunal
(1) The Tribunal shall, after the conduct of any proceedi ngs
instituted under section 236, prepare a witten report in respect

of the proceedi ngs, which shall contain —
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(a) any of its determ nations nmade pursuant to section
236(3) and any order made under sections 241 and
242, and the reasons therefor; and
(b) any order nmade under section 244, and the reasons
t herefor.
(2) The Tribunal shall issue the report prepared under

subsection (1) -

(a)

(b)

first, by giving a copy of the report to the
Fi nanci al Secretary; and
t hen, except where the Tribunal sat in private for
the whole or any part of its proceedings, by —
(i) publ i shing the report so that copies
thereof are available to the public;

(i) giving a copy of the report, so far as
reasonably practicable, to any person
whose conduct was directly in question in
t he proceedi ngs;

(ii1) giving a copy of the report to the
Secretary for Justice;
(iv) giving a copy of the report to the
Conmi ssi on; and

(v) where the Tribunal considers appropriate,
giving a copy of the report to any body
whi ch may take disciplinary action
agai nst the person identified as having
engaged in nmarket m sconduct pursuant to

section 236(3)(b), as one of its nenbers.
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(3) Were the Tribunal sat in private for the whole or any
part of its proceedings, the Financial Secretary may, where he is
of the opinion that it is in the public interest to do so, cause
the whole or any part of the report to be nmade available to the
public or to a particular person or professional body in the
manner he directs.

(4) A personis not liable to civil or crimnal proceedings
for publishing a true and accurate account or a fair and accurate
summary of a report of the Tribunal issued or nade avail abl e under

subsection (2)(b) or (3).

247. Form and proof of orders of Tribunal

(1) An order nade by the Tribunal shall be recorded in
writing and signed by the chairman of the Tribunal when the order
s made.

(2) A docunent purporting to be an order of the Tribunal and
to be signed by the chairman of the Tribunal shall, in the absence
of proof to the contrary, be regarded as an order of the Tribuna
duly nade, w thout proof of its making, or proof of signature, or

proof that the person signing the order was in fact the chairnman.

248. Orders of Tribunal may be registered in Court
of First Instance

The Tribunal may, in the manner prescribed by rul es made by
the Chief Justice, register an order of the Tribunal in the Court

of First Instance and the order shall, on registration, becone for



Page 452
all purposes an order of the Court of First Instance nade within

the jurisdiction of the Court of First |nstance.

Division 3 - Appeals, etc.

249. Appeal to Court of Appea
(1) Were, after the Tribunal has nmade any finding or
determ nation for the purposes of any proceedings instituted under
section 236, the Presenting O ficer appointed for the proceedi ngs,
or a person identified as having engaged in market m sconduct
pursuant to section 236(3)(b), is dissatisfied wth the finding or
determination, the Presenting Oficer or the person (as the case
may be) may appeal to the Court of Appeal against the finding or
determ nati on —
(a) on a point of |aw, or
(b) with the | eave of the Court of Appeal, on a
question of fact.
(2) A person in respect of whom an order has been nade under
section 241, 242 or 244 may appeal to the Court of Appeal agai nst

t he order.

250. Powers of Court of Appeal on appea
(1) In an appeal under section 249(1), the Court of Appeal
my -
(a) allow the appeal;

(b) dismss the appeal; or
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(c) remt the matter in question to the Tribunal with
the directions it considers appropriate, which nmay
include a direction to the Tribunal to conduct the
proceedi ngs in question afresh for the purpose of
determ ni ng any question specified by the Court of
Appeal .
(2) In an appeal under section 249(2), the Court of Appeal
my -
(a) quash the order appeal ed agai nst; or
(b) substitute another order it considers appropriate,
whet her nore or | ess onerous, being an order that
the Tribunal had power to make in respect of the
appel | ant .
(3) In an appeal under section 249, the Court of Appeal may

make such order as to costs as it considers appropriate.

251. No stay of execution on appeal

Nei t her t he | odging of an appeal nor the filing of an
application for | eave to appeal under section 249 operates as a
stay of execution of a finding or determ nation or an order (as
the case may be) of the Tribunal unless the Court of Appea
ot herwi se orders, and any stay of execution may be subject to such
conditions as to costs, payment of noney into the Tribunal or

ot herwi se as the Court of Appeal considers appropriate.

252. Chief Justice may meke rul es

The Chief Justice may nmake rules -
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(a) regulating the procedure for —

(1) applying for | eave to appeal, and the
hearing of applications for |eave to
appeal , under section 249;
(i) the hearing of appeals under section 249;
(iii) the registration of orders of the
Tribunal in the Court of First Instance
under section 248;

(b) providing for matters of procedure relating to the
proceedi ngs instituted under section 236, or
matters relating to such proceedi ngs, which are not
provided for in this Part or Schedul e 8;

(c) providing for the award of costs under section 244
and the taxation of those costs;

(d) prescribing the fees for any matter in relation to
t he proceedings instituted under section 236;

(e) prescribing any matter which this Part provides is,
or may be, prescribed by rules made by the Chief

Justi ce.

Division 4 - Insider dealing

253. Insider dealing

(1) Insider dealing in relation to a |isted corporation

takes place -



(a)

(b)
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when a person connected wth the corporation and
possessing i nformati on which he knows is rel evant
information in relation to the corporation —

(1) deals in the listed securities of the
corporation or their derivatives, or in
the listed securities of a related
corporation of the corporation or their
derivatives; or

(i) counsel s or procures another person to
deal in such |isted securities or
derivatives, knowi ng or having reasonabl e
cause to believe that the other person
woul d deal in them

when a person who is contenplating or has

cont enpl at ed maki ng, whether with or w thout

anot her person, a take-over offer for the
corporation and who knows that the information that
the offer is contenplated or is no | onger
contenplated is relevant information in relation to
the corporation —

(i) deals inthe listed securities of the
corporation or their derivatives, or in
the listed securities of a related
corporation of the corporation or their
derivatives, otherwi se than for the

pur pose of the take-over; or
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(i1) counsels or procures another person to
deal in such listed securities or
derivatives, otherwi se than for the
pur pose of the take-over;

(c) when a person connected with the corporation and
knowi ng that any information is rel evant
information in relation to the corporation,

di scl oses the information, directly or indirectly,
to anot her person, knowi ng or having reasonabl e
cause to believe that the other person wll make
use of the information for the purpose of dealing,
or of counselling or procuring another person to
deal, in the listed securities of the corporation
or their derivatives, or in the |listed securities
of a related corporation of the corporation or
their derivatives;

(d) when a person who is contenplating or has
cont enpl at ed maki ng, whether with or w thout
anot her person, a take-over offer for the
corporation and who knows that the information that
the offer is contenplated or is no | onger
contenplated is relevant information in relation to
the corporation, discloses the information,
directly or indirectly, to another person, know ng
or having reasonabl e cause to believe that the
ot her person will make use of the information for

t he purpose of dealing, or of counselling or
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(f)
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procuring another person to deal, in the listed
securities of the corporation or their derivatives,
or inthe listed securities of a related
corporation of the corporation or their
derivati ves;
when a person who has informati on which he knows is
rel evant information in relation to the corporation
and which he received, directly or indirectly, from
a person whom he knows is connected with the
corporation and whom he knows or has reasonabl e
cause to believe held the information as a result
of being connected with the corporation -

(1) deals in the listed securities of the
corporation or their derivatives, or in
the listed securities of a related
corporation of the corporation or their
derivatives; or

(i) counsel s or procures another person to
deal in such listed securities or
derivati ves;

when a person having received, directly or
indirectly, froma person whom he knows or has
reasonabl e cause to believe is contenplating or is
no | onger contenpl ati ng maki ng a take-over offer
for the corporation, information to that effect

whi ch he knows is relevant information in relation

to the corporation —
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(i) deals inthe |listed securities of the
corporation or their derivatives, or in
the listed securities of a related
corporation of the corporation or their
derivatives; or
(1) counsel s or procures another person to
deal in such |isted securities or

deri vati ves.

(2) Insider dealing in relation to a listed corporation al so

t akes place when a person who know ngly possesses rel evant

information in relation to the corporation in any of the

ci rcunst ances described in subsection (1) -

(a)

(b)

counsel s or procures another person to deal in the
listed securities of the corporation or their
derivatives, or in the listed securities of a

rel ated corporation of the corporation or their
derivatives, know ng or having reasonabl e cause to
believe that the other person will deal in such
listed securities or derivatives outside Hong Kong
on a stock market other than a recogni zed stock
mar ket; or

di scl oses the relevant information to another
person know ng or having reasonabl e cause to
believe that the other person or sone other person
wi |l make use of the information for the purpose of
deal i ng, or of counselling or procuring any other

person to deal, in the listed securities of the
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corporation or their derivatives, or in the |listed
securities of a related corporation of the
corporation or their derivatives, outside Hong Kong
on a stock market other than a recogni zed stock

mar ket .

254. Insider dealing - certain persons not

to be regarded as havi ng engaged

i n mar ket m sconduct

(1) A person who enters into a transaction which is an
i nsi der dealing shall not by reason of the insider dealing be
regarded as having engaged in market m sconduct if he establishes
that he entered into the transaction —

(a) for the sole purpose of acquiring shares required
for his being qualified as a director or intending
director of a corporation;

(b) in the performance in good faith of an underwiting
agreenent for the securities to which the
transaction rel ates; or

(c) in the exercise in good faith of his functions as a
i quidator, receiver or trustee in bankruptcy.

(2) A corporation which enters into a transaction which is
an insider dealing shall not by reason of the insider dealing be
regarded as having engaged in market msconduct if it establishes
that -

(a) a person other than that in possession of the
rel evant information in relation to the corporation

the securities of which were, or the derivatives of
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the securities of which were, the subject of the
i nsi der dealing took the decision to enter into the
transaction for it;
(b) arrangenents then existed to secure that -
(i) the information was not conmunicated to
t he person who took the decision; and
(i) a person in possession of the information
did not give advice concerning the
transaction to the person who took the
deci si on; and
(c) the information was not in fact so comuni cated and
a person in possession of the information did not in
fact so give the advice.
(3) A person who enters into a transaction which is an
i nsi der dealing shall not by reason of the insider dealing be
regarded as having engaged in market m sconduct if he establishes
that the purpose for which he entered into the transaction was
not, or, where there was nore than one purpose, the purposes for
whi ch he entered into the transaction did not include, the purpose
of securing or increasing a profit or avoiding or reducing a |oss,
whet her for hinself or another, by using relevant information.
(4) A person who enters into a transaction which is an
i nsi der dealing shall not by reason of the insider dealing be
regarded as havi ng engaged in market m sconduct if he establishes
that -
(a) he entered into the transaction as agent for

anot her person;



Page 461

(b) he did not select or advise on the selection of the
listed securities or their derivatives to which the
transaction rel ates;

(c) he had no know edge or reason to suspect that the
ot her person possessed the relevant information in
guestion; and

(d) he did not counsel or procure the other person in
relation to the transaction.

(5) A person who enters into a transaction which is an
i nsider dealing shall not by reason of the insider dealing be
regarded as havi ng engaged in market m sconduct if he establishes
that -

(a) he and the other party to the transaction entered
into the transaction directly with each other; and

(b) at the tine he entered into the transaction -

(i) the other party to the transaction knew,
or ought reasonably to have known, of the
rel evant information in question; and

(1) the transaction was not required to be
recorded on a recogni zed stock market or
to be notified to a recogni zed stock
mar ket under the rules of the recogni zed
exchange conpany by which the recognized
stock market i s operated.

(6) A person who enters into a transaction which is an

i nsi der dealing shall not by reason of the insider dealing be
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regarded as having engaged in market m sconduct if he establishes
t hat -

(a) he entered into the transaction, other than as a
person who has counsell ed or procured the other
party to the transaction to deal in listed
securities or their derivatives; and

(b) at the tinme he entered into the transaction, the
other party to the transaction knew, or ought
reasonably to have known, that he was a person
connected with the corporation the securities of
whi ch were, or the derivatives of the securities of
whi ch were, the subject of the insider dealing.

(7) A person who enters into a transaction which is an
i nsider dealing, as a person who has counselled or procured
anot her person to deal in listed securities of a corporation or
their derivatives, shall not by reason of the insider dealing be
regarded as having engaged in market m sconduct if he establishes
that -

(a) the other person entered into the transaction,
ot her than as a person who has counsell ed or
procured the other party to the transaction to deal
in listed securities or their derivatives; and

(b) at the tinme the other person entered into the
transaction, the other party to the transaction
knew, or ought reasonably to have known, that the
ot her person was a person connected with the

cor porati on.
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(8) A person who enters into a transaction which is an
i nsi der dealing shall not by reason of the insider dealing be
regarded as having engaged in market m sconduct if he establishes

that the transaction is a market contract.

255. Insider dealing — certain trustees and personal
representatives not to be regarded as having
engaged i n market m sconduct
A person who, as trustee or personal representative, enters
into a transaction which is an insider dealing shall not by reason
of the insider dealing be regarded as having engaged in market
m sconduct if he establishes that he acted on advice obtained in
good faith from anot her person, and -

(a) that other person appeared to himto be an
appropriate person fromwhomto seek the advice;
and

(b) it did not appear to himthat, had that other
person entered into the transaction, that other

person woul d be entering into a transacti on which

woul d be an insider dealing.

256. Insider dealing — certain persons exercising

right to subscribe for or acquire securities

or derivatives not to be regarded as having

engaged i n market m sconduct

A person who enters into a transaction which is an insider
deal i ng through his exercise of a right to subscribe for or

otherwi se acquire the |isted securities of a corporation or their

derivatives shall not by reason of the insider dealing be regarded
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as having engaged in market m sconduct if he establishes that the
right was granted to himor was derived fromsecurities or their
derivatives that were held by himbefore he becane aware of any

relevant information in relation to the corporation.

Division 5 - Oher market m sconduct

257. False trading in securities

(1) False trading in securities takes place if, in Hong Kong
or el sewhere, a person intentionally or recklessly creates, causes
to be created, or does anything that is likely to create, a false
or m sl eadi ng appear ance -

(a) of active trading in securities traded on a
recogni zed stock nmarket or by neans of authorized
aut omat ed tradi ng services; or

(b) with respect to the narket for, or the price for
dealings in, securities traded on a recogni zed
stock market or by neans of authorized autonmated
tradi ng servi ces.

(2) False trading in securities takes place if, in Hong
Kong, a person intentionally or recklessly creates, causes to be
created, or does anything that is likely to create, a false or
m sl eadi ng appear ance -

(a) of active trading in securities traded on a stock

mar ket out si de Hong Kong; or
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(b) wth respect to the market for, or the price for
dealings in, securities traded on a stock market
out si de Hong Kong.

(3) False trading in securities takes place if, in Hong Kong
or el sewhere, a person intentionally or recklessly takes part in,
is concerned in, or carries out, directly or indirectly, one or
nore transactions (whether any of themis a dealing in securities
or not) that has or have, is or are likely to have, the effect of
creating an artificial price, or maintaining at a level that is
artificial (whether or not it was previously artificial) a price,
for dealings in securities traded on a recogni zed stock nmarket or
by means of authorized automated tradi ng services.

(4) False trading in securities takes place if, in Hong
Kong, a person intentionally or recklessly takes part in, is
concerned in, or carries out, directly or indirectly, one or nore
transactions (whether any of themis a dealing in securities or
not) that has or have, is or are likely to have, the effect of
creating an artificial price, or maintaining at a level that is
artificial (whether or not it was previously artificial) a price,
for dealings in securities traded on a stock market outside Hong
Kong.

(5) Wthout limting the general nature of the conduct which
constitutes false trading in securities under subsection (1) or
(2), a person who -

(a) enters into or carries out, directly or indirectly,
any transaction of sale or purchase, or any

transaction which purports to be a transaction of



Page 466
sal e or purchase, of securities that does not
i nvol ve a change in the beneficial ownership of
t hem
(b) offers to sell securities at a price that is
substantially the sane as the price at which he has
made or proposes to make, or knows that an
associ ate of his has nade or proposes to make, an
offer to buy the sanme or substantially the sane,
nunber of them or
(c) offers to buy securities at a price that is
substantially the sane as the price at which he has
made or proposes to nake, or knows that an
associ ate of his has nade or proposes to nmake, an
offer to sell the sane or substantially the sane,
nunber of them
shall, for the purposes of subsection (1) or (2), be regarded as
havi ng created, or done sonething that is |likely to create, a
fal se or m sl eadi ng appearance of active trading in securities or
Wth respect to the market for, or the price for dealings in,
securities.

(6) A person who has commtted an act referred to in
subsection (5)(a), (b) or (c) shall not be regarded as having
engaged i n market m sconduct by reason of false trading in
securities if he establishes that the purpose for which he
conmtted the act was not, or, where there was nore than one
pur pose, the purposes for which he conmtted the act did not

i ncl ude, the purpose of creating a false or m sl eadi ng appear ance
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of active trading in securities or with respect to the nmarket for,

or the price for dealings in, securities within the neaning of

subsection (1) or (2).

(7) In this section —

(a)

(b)

a reference to a transaction of sale or purchase,
inrelation to securities, includes an offer to
sell or buy securities and an invitation (however
expressed) that expressly or inpliedly invites a
person to offer to sell or buy securities; and

a reference to entering into or carrying out a
transaction of sale or purchase shall, in the case
of an offer or an invitation referred to in

par agraph (a), be construed as a reference to
making the offer or the invitation (as the case may

be) .

258. Price rigging in securities markets

(1) Pricerigging in securities markets takes place —

(a)

if, in Hong Kong or el sewhere, a person naintains,

I ncreases, reduces, stabilizes, or causes
fluctuations in, the price of securities traded on
a recogni zed stock market or by nmeans of authorized
automat ed tradi ng services, through the sale or
purchase of securities that does not involve a
change in the beneficial ownership of those
securities or by any fictitious or artificia

transacti on or device; or
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(b) if, in Hong Kong, a person muaintains, increases,

reduces, stabilizes, or causes fluctuations in, the

price of securities traded on a stock market

out si de Hong Kong, through the sale or purchase of

securities that does not involve a change in the

beneficial ownership of those securities or by any

fictitious or artificial transaction or device.

(2) For the purposes of subsection (1), the fact that a
transaction is, or at any time was, intended by the parties who
entered into it to have effect according to its terns i s not
conclusive in determ ning whether a transaction is or was
fictitious or artificial.

(3) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of price rigging in securities markets
taki ng place through any sale or purchase of securities that does
not involve a change in the beneficial ownership of those
securities if he establishes that the purpose for which the
securities were sold or purchased was not, or, where there was
nore than one purpose, the purposes for which the securities were
sold or purchased did not include, the purpose of creating a fal se

or m sl eadi ng appearance with respect to the price of securities.

259. Disclosure of information about prohibited
transactions in securities

(1) Disclosure of information about prohibited transactions
in securities takes place if a person discloses, circulates or

di sseni nates, or authorizes or is concerned in the disclosure,
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circulation or dissemnation of, information to the effect that
the price of securities of a corporation traded on a recogni zed
stock market or by neans of authorized automated tradi ng services
wi Il be maintained, increased, reduced or stabilized, or is likely
to be mmintained, increased, reduced or stabilized, because of a
prohi bited transaction relating to securities of either the
corporation or a related corporation of the corporation, and if
he, or an associate of his -

(a) has entered into the prohibited transaction; or

(b) has received, or expects to receive, directly or
indirectly, a benefit as a result of the
di scl osure, circulation or dissem nation of the
i nf ormati on.

(2) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of information about
prohi bited transactions in securities on the basis that he, or an
associate of his, received, or expected to receive, directly or
indirectly, a benefit as a result of disclosure, circulation or
di ssem nation of the information, if he establishes that -

(a) the benefit which he or the associate of his (as
the case may be) received, or expected to receive,
was not froma person who has entered into the
prohi bited transaction in question, or an associ ate
of such person; or

(b) the benefit which he or the associate of his (as
the case may be) received, or expected to receive,

was froma person who has entered into the



Page 470
prohi bited transaction in question, or an associ ate
of such person, but up to the tinme of the
di scl osure, circulation or dissem nation of the
information he has acted in good faith.

(3) In this section —
(a) a reference to a prohibited transacti on neans any
act or transaction which constitutes market
m sconduct or a contravention of any of the
provi sions of Divisions 2 to 4 of Part XIV; and
(b) a reference to any person having entered into the
prohi bited transaction shall be construed

accordi ngly.

260. Stock market mani pul ation
(1) Stock market mani pul ation takes place if, in Hong Kong
or el sewhere —

(a) a person enters into or carries out, directly or
indirectly, a transaction in securities of a
corporation that by itself or in conjunction with
anot her transaction increases, or is likely to
increase, the price of any securities traded on a
recogni zed stock market or by neans of authorized
automated trading services, with the intention of
i nduci ng anot her person to purchase or subscribe
for, or torefrain fromselling, securities issued
by the corporation or by a related corporation of

t he corporation



(b)

(c)

Page 471
a person enters into or carries out, directly or
indirectly, a transaction in securities of a
corporation that by itself or in conjunction with
anot her transaction reduces, or is likely to
reduce, the price of any securities traded on a
recogni zed stock market or by neans of authorized
automated trading services, with the intention of
i nduci ng another person to sell, or to refrain from
pur chasi ng, securities issued by the corporation or
by a related corporation of the corporation; or
a person enters into or carries out, directly or
indirectly, a transaction in securities of a
corporation that by itself or in conjunction with
anot her transaction nmaintains or stabilizes, or is
likely to maintain or stabilize, the price of any
securities traded on a recogni zed stock market or
by nmeans of authorized automated tradi ng services,
with the intention of inducing another person to
sell, purchase or subscribe for, or to refrain from
selling, purchasing or subscribing for, securities
i ssued by the corporation or by a rel ated

corporation of the corporation.

(2) Stock market mani pul ati on takes place if, in Hong Kong -

(a)

a person enters into or carries out, directly or
indirectly, a transaction in securities of a
corporation that by itself or in conjunction with

anot her transaction increases, or is likely to



(b)

(c)
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increase, the price of any securities traded on a
stock market outside Hong Kong, with the intention
of inducing another person to purchase or subscribe
for, or to refrain fromselling, securities issued
by the corporation or by a related corporation of
t he corporation
a person enters into or carries out, directly or
indirectly, a transaction in securities of a
corporation that by itself or in conjunction with
anot her transaction reduces, or is likely to
reduce, the price of any securities traded on a
stock market outside Hong Kong, with the intention
of inducing another person to sell, or to refrain
from purchasing, securities issued by the
corporation or by a related corporation of the
corporation; or
a person enters into or carries out, directly or
indirectly, a transaction in securities of a
corporation that by itself or in conjunction with
anot her transaction nmaintains or stabilizes, or is
likely to maintain or stabilize, the price of any
securities traded on a stock market outside Hong
Kong, with the intention of inducing another person
to sell, purchase or subscribe for, or to refrain
fromselling, purchasing or subscribing for,
securities issued by the corporation or by a

rel ated corporation of the corporation.
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(3) In this section —

(a) a reference to a transaction includes an offer and
an invitation (however expressed); and

(b) a reference to entering into or carrying out a
transaction shall, in the case of an offer or an
invitation referred to in paragraph (a), be
construed as a reference to naking the offer or the

invitation (as the case nay be).

261. Disclosure of false or msleading information
I nduci ng transactions in securities

(1) Disclosure of false or msleading informati on inducing
transactions in securities takes place if, in Hong Kong or
el sewhere, a person discloses, circulates or dissem nates, or
aut horizes or is concerned in the disclosure, circulation or
di ssenmination of, information that is false or msleading as to a
material fact, or is false or m sleading through the om ssion of a
material fact, and is likely —
(a) to induce another person to subscribe for
securities in Hong Kong;
(b) to induce the sale or purchase in Hong Kong of
securities by another person; or
(c) to maintain, increase, reduce or stabilize the
price of securities in Hong Kong.
(2) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of disclosure of false or m sl eading
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i nformation inducing transactions in securities if he establishes
that —

(a) he carried on a business the principal purpose of
whi ch was to provide the service of issuing or
reproducing materials provided to himby others;

(b) the information was issued or reproduced by himin
the ordinary course of that business;

(c) the content of the information was whol ly devi sed
by a customer of his or by a person acting on
behal f of a custoner of his;

(d) the nature of the service which he provided in
relation to the informati on was such that he did
not select, nodify or otherw se exercise control
over the content of the information prior to its
i ssue or reproduction; and

(e) at the tine he issued or reproduced the
i nformation, he did not knowthat it was fal se or
m sleading as to a material fact or was fal se or
m sl eadi ng through the om ssion of a material fact.

(3) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of false or m sl eading
i nformation inducing transactions in securities if he establishes
that —

(a) he was a broadcaster;

(b) the information was broadcast live by himas a

br oadcast er;
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(c) he did not nodify the content of the information
prior to its broadcast; and
(d) he has, inrelation to the broadcast, acted in
accordance wth the terns and conditions of the
licence (if any) by which he becane entitled to
broadcast and with any code of practice or
gui del i nes (however described) issued under or
pursuant to the Tel evision Odinance (Cap. 52) or
the Tel ecomuni cati on Ordi nance (Cap. 106) and
applicable to himas a broadcaster.
(4) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of false or m sl eading
i nformation inducing transactions in securities if he establishes
that up to the tinme of the disclosure, circulation or
di ssem nation of the information he —
(a) acted in good faith; and
(b) (1) did not know, and
(i) could not in the circunstances of the
case reasonably have known or coul d not
in the circunstances of the case
reasonably have been expected to know,
that the information was false or msleading as to
a material fact or was fal se or m sl eading through
the om ssion of a material fact.

(5) Inthis section —
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"broadcast |ive" ( ), inrelation to any information, means

havi ng the i nformati on broadcast wi thout its being recorded

i n advance;

"issue" ( ),

inrelation to any material (including any

i nformation), includes publishing, circulating, distributing

or otherw se dissem nating the material, whether —

(a)
(b)

(c)
(d)

(e)

(f)

(9)
(h)

by any visit in person;

in a newspaper, magazi ne, journal or other
publ i cati on;

by the display of posters or notices;

by neans of circulars, brochures, panphlets or
handbi | | s;

by an exhi bition of photographs or cinenatography
films;

by way of sound broadcasting or television;

by conputer or other electronic device; or

by any ot her neans, whether nechanically,

el ectronically, magnetically, optically, manually
or by any other nedium or by way of production or
transm ssion of light, inmage or sound or any other

medi um

and al so i ncludes causing or authorizing the material to be

i ssued.
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262. False trading in futures contracts
(1) False trading in futures contracts takes place if, in
Hong Kong or el sewhere, a person intentionally or recklessly
creates, causes to be created, or does anything that is likely to
create, a false or m sl eadi ng appearance —

(a) of active trading in futures contracts traded on a
recogni zed futures market or by means of authorized
aut omat ed tradi ng services; or

(b) wth respect to the market for, or the price for
dealings in, futures contracts traded on a
recogni zed futures market or by means of authorized
aut omat ed tradi ng services.

(2) False trading in futures contracts takes place if, in
Hong Kong, a person intentionally or recklessly creates, causes to
be created, or does anything that is likely to create, a false or
m sl eadi ng appear ance -

(a) of active trading in futures contracts traded on a
futures market outside Hong Kong; or

(b) wth respect to the nmarket for, or the price for
dealings in, futures contracts traded on a futures
mar ket out si de Hong Kong.

(3) False trading in futures contracts takes place if, in
Hong Kong or el sewhere, a person intentionally or recklessly takes
part in, is concerned in, or carries out, directly or indirectly,
one or nore transactions (whether any of themis a dealing in a
futures contract or not) that has or have, is or are likely to

have, the effect of creating an artificial price, or maintaining
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at a level that is artificial (whether or not it was previously
artificial) a price, for dealings in futures contracts traded on a
recogni zed futures market or by nmeans of authorized automated
tradi ng services.

(4) False trading in futures contracts takes place if, in

Hong Kong, a person intentionally or recklessly takes part in, is
concerned in, or carries out, directly or indirectly, one or nore
transacti ons (whether any of themis a dealing in a futures
contract or not) that has or have, is or are likely to have, the
effect of creating an artificial price, or maintaining at a |evel
that is artificial (whether or not it was previously artificial) a
price, for dealings in futures contracts traded on a futures

mar ket out si de Hong Kong.

263. Price rigging in futures markets
(1) Price rigging in futures narkets takes place -

(a) if, in Hong Kong or el sewhere, a person naintains,
I ncreases, reduces, stabilizes, or causes
fluctuations in, the price for dealings in futures
contracts traded on a recogni zed futures market or
by neans of authorized automated tradi ng services,
by any fictitious or artificial transaction or
devi ce; or

(b) if, in Hong Kong, a person nmintains, increases,
reduces, stabilizes, or causes fluctuations in, the

price for dealings in futures contracts traded on a
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futures market outside Hong Kong, by any fictitious
or artificial transaction or device.

(2) For the purposes of subsection (1), the fact that a
transaction is, or at any tine was, intended by the parties who
entered into it to have effect according to its terns i s not
conclusive in determ ning whether a transaction is or was
fictitious or artificial.

(3) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of price rigging in futures markets in
relation to any dealing in futures contracts if he establishes
that the purpose of the dealing was not, or, where there was nore
t han one purpose, the purposes of the dealing did not include, the
pur pose of maintaining, increasing, reducing, stabilizing, or
causing fluctuations in, the price for dealings in futures

contracts.

264. Disclosure of information about prohibited
transactions in futures contracts

(1) D sclosure of information about prohibited transactions
in futures contracts takes place if a person discloses, circul ates
or dissem nates, or authorizes or is concerned in the disclosure,
circulation or dissemnation of, information to the effect that
the price for dealings in futures contracts traded on a recogni zed
futures market or by neans of authorized automated trading
services will be maintained, increased, reduced or stabilized, or

is likely to be maintained, increased, reduced or stabilized,
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because of a prohibited transaction relating to the futures
contracts, and if he, or an associate of his -

(a) has entered into the prohibited transaction; or

(b) has received, or expects to receive, directly or
indirectly, a benefit as a result of the
di scl osure, circulation or dissem nation of the
i nformati on.

(2) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of information about
prohi bited transactions in futures contracts on the basis that he,
or an associate of his, received, or expected to receive, directly
or indirectly, a benefit as a result of disclosure, circulation or
di ssem nation of the information, if he establishes that —

(a) the benefit which he or the associate of his (as
the case may be) received, or expected to receive,
was not froma person who has entered into the
prohi bited transaction in question, or an associ ate
of such person; or

(b) the benefit which he or the associate of his (as
the case may be) received, or expected to receive,
was froma person who has entered into the
prohi bited transaction in question, or an associ ate
of such person, but up to the tinme of the
di scl osure, circulation or dissem nation of the
information he has acted in good faith.

(3) In this section —
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(a) a reference to a prohibited transaction neans any
act or transaction which constitutes market
m sconduct or a contravention of any of the
provisions of Divisions 2 to 4 of Part XV, and
(b) a reference to any person having entered into the
prohi bited transaction shall be construed

accordi ngly.

265. Disclosure of false or msleading information
i nduci ng transactions in futures contracts

(1) Disclosure of false or msleading information inducing
transactions in futures contracts takes place if, in Hong Kong or
el sewhere, a person discloses, circulates or dissem nates, or
aut horizes or is concerned in the disclosure, circulation or
di ssem nation of, information that is false or msleading as to a
material fact, or is false or misleading through the om ssion of a
material fact, and is likely —

(a) to induce another person to deal in futures
contracts in Hong Kong; or

(b) to maintain, increase, reduce or stabilize the
price for dealings in futures contracts in Hong
Kong.

(2) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of false or m sl eading
i nformati on inducing transactions in futures contracts if he

establi shes that -



(a)

(b)

(c)

(d)

(e)

Page 482
he carried on a business the principal purpose of
whi ch was to provide the service of issuing or
reproducing materials provided to himby others;
the informati on was i ssued or reproduced by himin
the ordinary course of that business;
the content of the information was wholly devi sed
by a custonmer of his or by a person acting on
behal f of a custoner of his;
the nature of the service which he provided in
relation to the informati on was such that he did
not select, nodify or otherw se exercise control
over the content of the information prior to its
i ssue or reproduction; and
at the tinme he issued or reproduced the
i nformation, he did not know that it was fal se or
m sl eading as to a material fact or was fal se or

m sl eadi ng through the om ssion of a material fact.

(3) A person shall not be regarded as having engaged in

mar ket m sconduct by reason of disclosure of false or m sl eading

i nformation inducing transactions in futures contracts if he

establ i shes that -

(a)
(b)

(¢)

he was a broadcaster;

the informati on was broadcast live by himas a
br oadcast er;

he did not nodify the content of the information

prior to its broadcast; and
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(d) he has, inrelation to the broadcast, acted in
accordance wth the terns and conditions of the
licence (if any) by which he becane entitled to
broadcast and with any code of practice or
gui del i nes (however described) issued under or
pursuant to the Tel evision Odinance (Cap. 52) or
the Tel ecomuni cati on Ordi nance (Cap. 106) and
applicable to himas a broadcaster.
(4) A person shall not be regarded as having engaged in
mar ket m sconduct by reason of disclosure of false or m sl eading
i nformati on inducing transactions in futures contracts if he
establishes that up to the tinme of the disclosure, circulation or
di ssem nation of the information he —
(a) acted in good faith; and
(b) (i) did not know, and
(i) could not in the circunstances of the
case reasonably have known or coul d not
in the circunstances of the case
reasonably have been expected to know,
that the information was false or msleading as to
a material fact or was fal se or m sl eadi ng through
the om ssion of a material fact.
(5) Inthis section —

"broadcast |ive" ( ), inrelation to any information, means

havi ng the i nformati on broadcast wi thout its being recorded

i n advance;
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"issue" ( ), inrelation to any material (including any

i nformation), includes publishing, circulating, distributing
or otherw se dissem nating the material, whether -
(a) by any visit in person;
(b) in a newspaper, mmgazine, journal or other
publ i cati on;
(c) by the display of posters or notices;
(d) by means of circulars, brochures, panphlets or
handbi I | s;
(e) by an exhibition of photographs or cinenatography
filmns;
(f) by way of sound broadcasting or television,
(g) by conmputer or other electronic device; or
(h) by any other neans, whether nechanically,
el ectronically, magnetically, optically, nmanually
or by any other nedium or by way of production or
transm ssion of light, inmage or sound or any other
medi um

and al so i ncludes causing or authorizing the material to be issued.

Division 6 - M scell aneous

266. Duty of officers of corporations
Every officer of a corporation shall take all reasonable
nmeasures fromtinme to tinme to ensure that proper safeguards exi st

to prevent the corporation fromacting in a way which would result
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in the corporation perpetrating any act which constitutes market

m sconduct .

267. Transactions constituting nmarket
m sconduct not void or voidable

A transaction is not void or voidable by reason only of its

constituting market m sconduct.

268. Cvil liability for market m sconduct

(1) Subject to the other provisions of this section, a
person who has commtted a relevant act in relation to market
m sconduct shall, in addition to any other penalty to which he may
be |iable under this Part, be liable to pay conpensation by way of
damages to any ot her person for any pecuniary | oss sustained by
the other person as a result of the market m sconduct, whether the
| oss arises fromthe other person having dealt in securities or
futures contracts at a price affected by the market m sconduct, or
ot her wi se.

(2) No person shall be liable to pay conpensati on under
subsection (1) unless it is fair, just and reasonable in the
circunstances of the case that he should be so |iable.

(3) For the avoi dance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection (1),
it my, where it is, apart fromthis section, withinits
jurisdiction to do so, grant an injunction in addition to, or in
substitution for, damages, on such ternms and conditions as it

consi ders appropri ate.
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(4) For the purposes of this section, a person shall,
subj ect to subsection (5), be regarded as having commtted a
rel evant act in relation to market m sconduct if —

(a) he has perpetrated any act which constitutes market
m sconduct ;
(b) (i) a corporation has perpetrated any act
whi ch constitutes market m sconduct; and
(1) the market m sconduct was directly or
indirectly attributable to, or occurred
wi th the know edge, consent or connivance
of, himas an officer of the corporation;
or
(c) (i) any ot her person has perpetrated any act
whi ch constitutes market m sconduct; and
(i) he assi sted or connived with that other
person in the perpetration of the act,
with the know edge that such act
constitutes or mght constitute market
m sconduct .

(5) For the purposes of this section, a person who is not to
be regarded as havi ng engaged i n market m sconduct under any of
the provisions of this Part shall not, in relation to the market
m sconduct, be regarded as having committed a rel evant act in
relation to market m sconduct.

(6) A person may bring an action under subsection (1) even
t hough the person agai nst whomthe action is brought has not been

identified by the Tribunal pursuant to section 236(3)(b) as having
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engaged in market m sconduct from which the pecuniary |oss of the
person bringing the action is alleged to result.

(7) Wthout prejudice to section 62 of the Evidence
Ordi nance (Cap. 8), in an action brought under subsection (1) -

(a) a determnation by the Tribunal pursuant to section
236(3)(a) that market m sconduct has taken place;
or

(b) a determnation by the Tribunal pursuant to section
236(3)(b) identifying a person (whether or not a
party to the action) as having engaged in market
m sconduct,

shall, in so far the determnation is still subsisting, be
adm ssible in evidence for the purpose of proving, where to do so
is relevant to any issue in the action —

(i) in the case of a determ nation referred to in
paragraph (a), that the market m sconduct has taken
pl ace;

(i) in the case of a determnation referred to in
paragraph (b), that the person has engaged in
mar ket m sconduct .
(8) For the purposes of subsection (7) -

(a) where there is a determnation referred to in
subsection (7)(a) or (b) -

(i) in the case of a determ nation referred
to in subsection (7)(a), the narket

m sconduct that is the subject of the
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determ nation shall, unless the contrary
is proved, be taken to have taken pl ace;

(i) in the case of a determ nation referred
to in subsection (7)(b), the person that
is the subject of the determ nation
shall, unless the contrary is proved, be
taken to have engaged i n nmarket
m sconduct; and

(b) wthout prejudice to the reception of any other
adm ssi bl e evidence for the purpose of identifying
the facts on which the determ nati on was based, the
contents of a report of the Tribunal containing the
determ nati on and published under section
246(2)(b) (i), or the contents of a copy of a report
of the Tribunal containing the determ nation and
made avail abl e under subsection (9), shall also be
adm ssible in evidence for that purpose.

(9) Were in an action brought under subsection (1) -

(a) a determnation referred to in subsection (7)(a) or
(b) is admi ssible in evidence under subsection (7);
and

(b) a report of the Tribunal containing the
determ nati on has not been published under section
246(2) (b) (i),

the court having jurisdiction to determ ne the action may, where

it considers appropriate, require that a copy of the report be
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made available to the court to enable it to be used for the
pur poses of subsection (8)(b), whereupon —

(i) the Tribunal shall cause a copy of the report to be
made available to the court to enable it to be used
for the purposes of that subsection; and

(ii) the contents of the report shall be adm ssible for
t he purpose specified in that subsection.
(10) Nothing in this section limts or dimnishes any

liability which a person may incur under the comon | aw.

269. Transactions not to constitute market m sconduct

(1) Subject to subsections (2) and (3), the Conm ssion nay,
where it considers it is in the public interest to do so, nake
rules to prescribe the circunstances in which acts that would
ot herw se constitute market m sconduct under section 257, 258,
260, 262 or 263 shall not be regarded as constituting market
m sconduct .

(2) \Were the Comm ssion proposes to nmake rul es under
subsection (1), it shall prepare and publish a draft of the rules,
in such manner as it considers appropriate, for the purpose of
inviting representations on the rules by the public.

(3) After a draft of the rules which the Conm ssion proposes
to make under subsection (1) is published under subsection (2),
the Conm ssion may, after consultation with the Financi al
Secretary, nodify the rules, taking into consideration any

representation on the rules received as a result of the
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publication, in such manner as it considers appropriate, for the
pur pose of having the rules nmade under subsection (1).

(4) Notw thstandi ng any other provisions of this Part, a
person shall not be regarded as havi ng engaged i n market
m sconduct by reason of an act that woul d otherw se constitute
mar ket m sconduct under section 257, 258, 260, 262 or 263 if he
est abl i shes —

(a) that the act is, according to the rules nmade under
subsection (1), not to be regarded as constituting
mar ket m sconduct; or

(b) where it is alleged that the person has engaged in
mar ket m sconduct on the basis that the act is
carried out not in respect of securities or futures
contracts traded on a recogni zed stock market or a
recogni zed futures market or by neans of authorized
automated tradi ng services, but in respect of
securities or futures contracts traded on a stock
mar ket or a futures market outside Hong Kong, that
in each of the place in which such stock market or
futures market outside Hong Kong is situated the
act would not have constituted a crimnal offence

had it been carried out there.

270. No further proceedings after Part XV
crimnal proceedings

No proceedings may be instituted under section 236 in respect

of any conduct, if no proceedings may be instituted at that tine
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under Part XIV in respect of the sane conduct as an of fence under
that Part by reason of prior institution of proceedings in respect

of such conduct under that Part.

271. Market m sconduct regarded as contravention
of provisions of this Part

Where a person is by reference to any conduct identified in a
determ nati on made pursuant to section 236(3)(b) as having engaged
in market m sconduct, the person shall be regarded as having, by
reason of the conduct, contravened the provisions of this Part,
and any reference in this Ordinance to contravention of a
provi sion of this Odinance (however expressed) shall have

application accordingly.

272. No retrospectivity

For the avoi dance of doubt, this Part shall not have effect
W th respect to any act that woul d otherw se constitute market
m sconduct under this Part if the act took place before the

commencenent of this Part.
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PART XIV
OFFENCES RELATI NG TO DEALI NGS | N SECURI TI ES AND
FUTURES CONTRACTS, ETC.

Division 1 - Interpretation

273. Interpretation of Part XIV
(1) Inthis Part, unless the context otherw se requires -

"associ ate" ( ), inrelation to a person, neans -

(a) the person's spouse or reputed spouse, any person
cohabiting wth the person as a spouse, the
person's brother, sister, parent, step-parent,
child (natural or adopted) or step-child;

(b) any corporation of which the person is a director;

(c) any enployee or partner of the person;

(d) where the person is a corporation, each of its
directors and its related corporations and each
director or enployee of any of its rel ated
cor porations; and

(e) without limting the circunstances in which
par agraphs (a) to (d) apply, in circunstances
concerning the securities of or other interest in a
corporation, or rights arising out of the hol ding
of such securities or such interest, any other
person with whomthe person has an agreenent or
arrangenent with respect to the acquisition,

hol di ng or di sposal of such securities or such



“controller" (

person —

(a)

(b)

Page 493
i nterest or under which they undertake to act
together in exercising their voting power, as
rights arising out of the holding of such
securities or such interest, at general neetings of
the corporation

), inrelation to a corporation, neans any

in accordance with whose directions or instructions
the directors of the corporation or of another
corporation of which it is a subsidiary are
accustoned to act; or

who, either alone or with any of his associates, is
entitled to exercise or control the exercise of
nore than 33% of the voting power at genera

neeti ngs of the corporation or of another

corporation of which it is a subsidiary.

(2) In this subsection and sections 274 to 277 and Divi sion

2, unless the context otherw se requires —

“derivatives"

(a)

(b)

( ), inrelation to listed securities, neans —

rights, options or interests (whether described as
units or otherwise) in, or in respect of, the
listed securities;

contracts, the purpose or pretended purpose of
which is to secure or increase a profit or avoid or

reduce a loss, wholly or partly by reference to the
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(d)

whet her or
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price or value, or a change in the price or val ue,
of —

(i) the listed securities; or
(1) any rights, options or interests referred
to in paragraph (a);
rights, options or interests (whether described as
units or otherwise) in, or in respect of -
(1) any rights, options or interests referred
to in paragraph (a); or
(i) any contracts referred to in paragraph
(b);
instrunents or other docunents creating,
acknowl edgi ng or evidencing any rights, options or
interests or any contracts referred to in paragraph
(a), (b) or (c), including certificates of interest
or participation in, tenporary or interim
certificates for, receipts (including depositary
receipts) in respect of, or warrants to subscri be
for or purchase —
(i) the listed securities; or
(1) the rights, options or interests or the
contracts,

not the derivatives are dealt in or listed on a

recogni zed stock market and regardl ess of who issued or made

t hem
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"listed corporation" ( ) means a corporation which has issued

securities that are, at the tine of the rel evant
contravention in relation to the corporation, listed on a
recogni zed stock market;

"listed securities" ( ) means -

(a) securities which, at the tine of the rel evant
contravention in relation to a corporation, have
been i ssued by the corporation and are |isted on a
recogni zed stock narket;

(b) securities which, at the tinme of the rel evant
contravention in relation to a corporation, have
been i ssued by the corporation and are not |isted
on a recogni zed stock market, but which, at that
time, it is reasonably foreseeable will be and
whi ch, in fact, are subsequently so |isted; or

(c) securities which, at the tinme of the rel evant
contravention in relation to a corporation, have
not been issued by the corporation and are not
listed on a recogni zed stock market, but which, at
that time, it is reasonably foreseeable will be and
which, in fact, are subsequently so issued and
l'isted,

"rel evant contravention" ( ) nmeans a contravention of any of

the provisions of Division 2;

"rel evant information" ( ), inrelation to a corporation,

means specific information about -



(a)
(b)
(c)
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the corporation
a sharehol der or officer of the corporation; or
the listed securities of the corporation or their

deri vati ves,

which is not generally known to the persons who are

accustoned or would be likely to deal in the listed

securities of the corporation but which would if it were

generally known to thembe likely to materially affect the

price of the listed securities;

"securities" (

(a)

(b)

(¢)

) neans -

shares, stocks, debentures, |oan stocks, funds,
bonds or notes of, or issued by, or which it is
reasonably foreseeable will be issued by, a body,
whet her i ncorporated or unincorporated, or a
government or nunicipal governnent authority;
rights, options or interests (whether described as
units or otherwise) in or in respect of such
shares, stocks, debentures, |oan stocks, funds,
bonds or notes;

certificates of interest or participation in,
tenporary or interimcertificates for, receipts
for, or warrants to subscribe for or purchase, such
shares, stocks, debentures, |oan stocks, funds,

bonds or notes;
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(d) interests, rights or property, whether in the form
of an instrunent or otherw se, commonly known as
securities;

(e) interests, rights or property, whether in the form
of an instrunent or otherw se, prescribed by notice
under section 369 as being regarded as securities
in accordance with the terns of the notice.

(3) For the purposes of the definition of "controller” in
subsection (1), where a person is entitled to exercise or control
the exercise of nore than 33% of the voting power at genera
neetings of a corporation and the corporation is entitled to
exercise or control the exercise of any of the voting power at
general neetings of another corporation ("the effective voting
power"), then the effective voting power at general neetings of
the other corporation shall be regarded as exercisable by the
per son.

(4) A person shall not be regarded as a person in accordance
with whose directions or instructions the directors of a
corporation are accustoned to act by reason only that the
directors of the corporation act on advice given by himin a

pr of essi onal capacity.

274. Interest in securities (insider dealing offence)

For the purposes of sections 273(2) and 275 to 277 and
Division 2, a reference to an interest in securities shall be
construed as including an interest of any kind in the securities

and, for that purpose, any restraint or restriction to which the



Page 498
exercise of a right attached to the interest may be subject shal

be di sregarded.

275. Connected with a corporation
(i nsider dealing offence)

(1) For the purposes of Division 2, a person shall be
regarded as connected with a corporation if, being an individual -

(a) he is a director or enployee of the corporation or
a related corporation of the corporation;

(b) he is a substantial sharehol der of the corporation
or a related corporation of the corporation;

(c) he occupies a position which nmay reasonably be
expected to give himaccess to relevant information
inrelation to the corporation by reason of -

(i) a professional or business relationship
exi sting between -
(A) hinself, or his enployer, or a
corporation of which he is a
director, or a firmof which he is a
partner; and
(B) the corporation, a related
corporation of the corporation, or
an officer or substantial
shar ehol der of either corporation;
or
(1) his being a director, enployee or partner

of a substantial sharehol der of the
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corporation or a related corporation of
t he corporation
(d) he has access to relevant information in relation
to the corporation and -

(i) he has such access by reason of his being
in such a position that he woul d be
regarded as connected wi th anot her
corporation by virtue of paragraph (a),
(b) or (c); and

(i) the relevant information relates to a
transaction (actual or contenpl ated)
i nvol ving both those corporations or
i nvol ving one of themand the listed
securities of the other or their
derivatives, or to the fact that the
transaction is no | onger contenpl ated; or
(e) he was, at any tinme within the 6 nonths preceding
the relevant contravention in relation to the
corporation, a person who would be regarded as
connected with the corporation by virtue of
paragraph (a), (b), (c) or (d).

(2) For the purposes of Division 2, a corporation shall be
regarded as a person connected with another corporation so | ong as
any of its directors or enployees is a person who woul d be
regarded as connected with that other corporation by virtue of

subsection (1).
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(3) In subsection (1), notw thstanding any other provisions

of this Odinance, "substantial sharehol der" ( ), in relation

to a corporation, neans a person who has an interest of any kind
in the relevant share capital of the corporation, the nom nal
val ue of which is equal to or nore than 5% of the relevant share

capital of the corporation.

276. Connected with a corporation — possession

of relevant information obtained in

privil eged capacity (insider

deal i ng of fence)

(1) For the purposes of Division 2, where a public officer
or a specified person in that capacity receives rel evant
information in relation to a corporation, he shall be regarded as
a person connected wth the corporation.

(2) Inthis section, a reference to a specified person neans
a person who is —

(a) a nenber of the Executive Council

(b) a nenber of the Legislative Council;

(c) a nenber of a board, comm ssion, commttee or other
body appoi nted by or on behalf of the Chief
Executive or the Chief Executive in Council under
an Ordi nance;

(d) an officer or enployee of a recogni zed exchange
conpany or a recogni zed cl eari ng house;

(e) an officer or enployee of a body corporate

i ncorporated by an O di nance; or



Page 501
(f) an officer or enployee of a body corporate
specified by the Financial Secretary for the
pur poses of this subsection by notice published in
the Gazette,
whet her the person is such a nenber, officer or enployee (as the
case may be) on a tenporary or pernmanent basis, and whether he is

pai d or unpaid.

277. Dealing in securities or their derivatives
(i nsider dealing offence)

For the purposes of section 273(2) and Division 2, a person
shall be regarded as dealing in securities or their derivatives
i f, whether as principal or agent, he buys, sells, exchanges or
subscri bes for, or agrees to buy, sell, exchange or subscribe for,
any securities or their derivatives or acquires or disposes of, or
agrees to acquire or dispose of, the right to buy, sell, exchange

or subscribe for, any securities or their derivatives.

278. Interest in securities and beneficial ownership,

etc. (market m sconduct offences other than

i nsi der deal i ng of fence)

(1) For the purposes of Dvision 3, a person shall be
regarded as having an interest in securities if he has authority
(whet her formal or informal and whether express or inplied) to
di spose of or to exercise control over the disposal of the

securities or, in the case of options in respect of the

securities, to exercise the options.
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(2) It is inmmterial that the authority of a person referred
to in subsection (1) -

(a) is, or is capable of being nade, subject to
restraint or restriction; or

(b) is exercisable jointly with another person.

(3) A person shall be regarded as having authority referred
to in subsection (1) where a corporation has the authority
referred to in that subsection and -

(a) the corporationis, or its directors are,
accustomed or under an obligation, whether fornmal
or informal, to act in accordance with the
directions or instructions of the person in
relation to the securities in question; or

(b) the person, or an associate of the person, is a
controller of the corporation.

(4) Were a person —

(a) has entered into a contract to purchase securities;

(b) has a right to have securities transferred to him
or to his order whether the right is exercisable
presently or in the future and whether on the
fulfilnment of a condition or not; or

(c) has the right to acquire securities, or an interest
in securities, under an option, whether the right
is exercisable presently or in the future and
whet her on the fulfilment of a condition or not,

the person shall, to the extent to which he could do so on

conpl eting the contract, enforcing the right or exercising the
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option, be regarded as having the authority referred to in
subsection (1).

(5) \Were securities are subject to a trust, and a person
who is not a trustee in those securities has an interest in those
securities by virtue of subsection (4)(b), the interest of a
trustee in those securities shall be disregarded for the purpose
of determ ning whether the person has an interest in securities
for the purposes of Division 5.

(6) The Comm ssion nmay rmake rules to prescribe that an
interest, being an interest of a person or of the persons included
in a class of persons, shall be disregarded for the purpose of
determ ni ng whether the person has an interest in securities for
t he purposes of Division 5.

(7) For the purposes of Division 5 a sale or purchase of
securities does not involve a change in their beneficial ownership
if a person who had an interest in the securities before the sale
or purchase, or an associate of the person, has an interest in the

securities after the sale or purchase.

Division 2 - Insider dealing offence

279. O fence of insider dealing
(1) A person connected with a listed corporation and
possessing informati on which he knows is relevant information in
relation to the corporation shall not -
(a) deal in the listed securities of the corporation or

their derivatives, or in the |listed securities of a
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rel ated corporation of the corporation or their
derivatives; or

(b) counsel or procure another person to deal in such
listed securities or derivatives, know ng or having
reasonabl e cause to believe that the other person
woul d deal in them

(2) A person who is contenplating or has contenpl at ed
meki ng, whether with or w thout another person, a take-over offer
for a listed corporation and who knows that the information that
the offer is contenplated or is no | onger contenplated is rel evant
information in relation to the corporation shall not -

(a) deal in the listed securities of the corporation or
their derivatives, or in the listed securities of a
rel ated corporation of the corporation or their
derivatives, otherwi se than for the purpose of the
t ake-over; or

(b) counsel or procure another person to deal in such
|isted securities or derivatives, otherw se than
for the purpose of the take-over.

(3) A person connected with a listed corporation and know ng
that any information is relevant information in relation to the
corporation shall not disclose the information, directly or
indirectly, to another person, know ng or having reasonabl e cause
to believe that the other person will make use of the information
for the purpose of dealing, or of counselling or procuring another

person to deal, in the listed securities of the corporation or
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their derivatives, or in the listed securities of a rel ated
corporation of the corporation or their derivatives.

(4) A person who is contenplating or has contenpl ated
maki ng, whether with or w thout another person, a take-over offer
for a listed corporation and who knows that the information that
the offer is contenplated or is no |onger contenplated is rel evant
information in relation to the corporation shall not disclose the
information, directly or indirectly, to another person, know ng or
havi ng reasonabl e cause to believe that the other person will make
use of the information for the purpose of dealing, or of
counsel ling or procuring another person to deal, in the listed
securities of the corporation or their derivatives, or in the
|isted securities of a related corporation of the corporation or
their derivatives.

(5) A person who has information which he knows is rel evant
information in relation to a |listed corporation and which he
received, directly or indirectly, froma person whom he knows is
connected with the corporation and whom he knows or has reasonabl e
cause to believe held the information as a result of being
connected with the corporation shall not -

(a) deal in the listed securities of the corporation or
their derivatives, or in the listed securities of a
rel ated corporation of the corporation or their
derivatives; or

(b) counsel or procure another person to deal in such

| i sted securities or derivatives.
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(6) A person who has received, directly or indirectly, from
a person whom he knows or has reasonable cause to believe is
contenplating or is no | onger contenplating maki ng a take-over
offer for a listed corporation, information to that effect which
he knows is relevant information in relation to the corporation
shal | not -
(a) deal in the listed securities of the corporation or
their derivatives, or in the listed securities of a
rel ated corporation of the corporation or their
derivatives; or
(b) counsel or procure another person to deal in such
listed securities or derivatives.
(7) A person who knowi ngly possesses relevant information in
relation to a listed corporation in any of the circunstances
descri bed in subsection (1), (2), (3), (4), (5) or (6) shall not -
(a) counsel or procure another person to deal in the
listed securities of the corporation or their
derivatives, or in the listed securities of a
rel ated corporation of the corporation or their
derivatives, know ng or having reasonabl e cause to
believe that the other person will deal in such
|isted securities or derivatives outside Hong Kong
on a stock market other than a recognized stock
mar ket; or
(b) disclose the relevant information to another person
knowi ng or having reasonabl e cause to believe that

the other person or sonme other person will nmake use
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of the information for the purpose of dealing, or
of counselling or procuring any other person to
deal, in the listed securities of the corporation
or their derivatives, or in the |listed securities
of a related corporation of the corporation or
their derivatives, outside Hong Kong on a stock
mar ket ot her than a recogni zed stock narket.
(8) Subject to sections 280, 281 and 282, a person who
contravenes subsection (1), (2), (3), (4), (5, (6) or (7) commts

an of f ence.

280. Insider dealing offence — general defences

(1) Were a person is charged with an of fence under section
279(8) in respect of a contravention of section 279, it is a
defence to the charge for the person to prove that the act which
constituted the contravention was carried out —

(a) for the sole purpose of acquiring shares required
for his being qualified as a director or intending
director of a corporation;

(b) in the performance in good faith of an underwiting
agreenent for the securities to which the
transaction rel ates; or

(c) in the exercise in good faith of his functions as a
| iqui dator, receiver or trustee in bankruptcy.

(2) Where a corporation is charged with an of fence under
section 279(8) in respect of a contravention of section 279 by

reason of having entered into a transaction in the |isted
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securities of a listed corporation or their derivatives, it is a
defence to the charge for the corporation to prove that —
(a) a person other than that in possession of the
rel evant information in relation to the |listed
corporation took the decision to enter into the
transaction for it;
(b) arrangenents then existed to secure that —
(1) the information was not conmunicated to
t he person who took the decision; and
(i) a person in possession of the information
di d not give advice concerning the
transaction to the person who took the
deci si on; and
(c) the information was not in fact so communi cated and
a person in possession of the information did not in
fact so give the advice.

(3) Where a person is charged with an offence under section
279(8) in respect of a contravention of section 279 by reason of
having entered into a transaction in listed securities or their
derivatives, it is a defence to the charge for the person to prove
that the purpose for which he entered into the transaction was
not, or, where there was nore than one purpose, the purposes for
whi ch he entered into the transaction did not include, the purpose
of securing or increasing a profit or avoiding or reducing a |oss,
whet her for hinself or another, by using relevant information.

(4) \Were a person is charged with an of fence under section

279(8) in respect of a contravention of section 279 by reason of
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having entered into a transaction in |listed securities or their

deri vati ves,

that -

(a)

(b)

(¢c)

(d)

Is a defence to the charge for the person to prove

he entered into the transaction as agent for another
per son;

he did not select or advise on the selection of the
| isted securities or the derivatives (as the case
may be);

he had no know edge or reasonabl e cause to suspect
that the other person possessed the rel evant

i nformati on in question; and

he did not counsel or procure the other person in

relation to the transacti on.

(5) Were a person is charged with an of fence under section

279(8) in respect of a contravention of section 279 by reason of

having entered into a transaction in listed securities or their

deri vati ves,

that -

(a)

(b)

Is a defence to the charge for the person to prove

he and the other party to the transaction entered
into the transaction directly with each other; and
at the time he entered into the transaction —

(i) the other party to the transaction knew,
or ought reasonably to have known, of the
rel evant information in question; and

(i) the transaction was not required to be
recorded on a recogni zed stock nmarket or

to be notified to a recogni zed stock
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mar ket under the rules of the recognized
exchange conpany by which the recogni zed
stock market i s operated.

(6) Where a person is charged with an offence under section
279(8) in respect of a contravention of section 279 by reason of
having entered into a transaction in listed securities of a
corporation or their derivatives, it is a defence to the charge
for the person to prove that -

(a) he entered into the transaction, other than as a
person who has counsel |l ed or procured the other
party to the transaction to deal in listed
securities or their derivatives; and

(b) at the tinme he entered into the transaction, the
other party to the transaction knew, or ought
reasonably to have known, that he was a person
connected with the corporation.

(7) Where a person is charged with an offence under section
279(8) by reason of having contravened section 279 as a person who
has counsel |l ed or procured another person to deal in listed
securities of a corporation or their derivatives, it is a defence
to the charge for the person to prove that -

(a) the other person entered into the transaction,
ot her than as a person who has counsel |l ed or
procured the other party to the transaction to deal

in listed securities or their derivatives; and
(b) at the tinme the other person entered into the

transaction, the other party to the transaction
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knew, or ought reasonably to have known, that the
ot her person was a person connected with the
cor porati on.

(8) Where a person is charged with an offence under section
279(8) in respect of a contravention of section 279 by reason of
having entered into a transaction in listed securities or their
derivatives, it is a defence to the charge for the person to prove

that the transaction is a market contract.

281. Insider dealing offence — defences for certain
trustees and personal representatives

Where a person is charged with an of fence under section
279(8) in respect of a contravention of section 279 by reason of
having entered into a transaction in |listed securities or their
derivatives and he entered into the transaction as a trustee or
personal representative, it is a defence to the charge for the
person to prove that he acted on advice obtained in good faith
from anot her person, and -

(a) that other person appeared to himto be an
appropriate person fromwhomto seek the advice;
and

(b) it did not appear to himthat, had that other
person entered into the transaction, that other

person woul d contravene section 279.

282. Insider dealing offence — defences for certain
persons exercising right to subscribe for or
acquire securities or derivatives
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Where a person is charged with an offence under section
279(8) in respect of a contravention of section 279 through his
exercise of a right to subscribe for or otherw se acquire the
|isted securities of a corporation or their derivatives, it is a
defence to the charge for the person to prove that the right was
granted to himor was derived fromsecurities or their derivatives
that were held by him before he becane aware of any rel evant

information in relation to the corporation.

Division 3 - Oher market m sconduct offences

283. O fence of false trading in securities

(1) A person shall not, in Hong Kong or el sewhere,
intentionally or recklessly create, cause to be created, or do
anything that is likely to create, a false or m sl eading
appear ance —

(a) of active trading in securities traded on a
recogni zed stock market or by neans of authorized
aut omat ed tradi ng services; or

(b) wth respect to the market for, or the price for
dealings in, securities traded on a recogni zed
stock market or by neans of authorized autonmated
tradi ng services

(2) A person shall not, in Hong Kong, intentionally or
recklessly create, cause to be created, or do anything that is

likely to create, a false or m sl eadi ng appearance —
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(a) of active trading in securities traded on a stock
mar ket out si de Hong Kong; or
(b) wth respect to the market for, or the price for
dealings in, securities traded on a stock market
out si de Hong Kong.

(3) A person shall not, in Hong Kong or el sewhere,
intentionally or recklessly take part in, be concerned in, or
carry out, directly or indirectly, one or nore transactions
(whether any of themis a dealing in securities or not) that has
or have, is or are likely to have, the effect of creating an
artificial price, or maintaining at a level that is artificial
(whether or not it was previously artificial) a price, for
dealings in securities traded on a recogni zed stock market or by
means of authorized automated tradi ng services.

(4) A person shall not, in Hong Kong, intentionally or
reckl essly take part in, be concerned in, or carry out, directly
or indirectly, one or nore transactions (whether any of themis a
dealing in securities or not) that has or have, is or are |likely
to have, the effect of creating an artificial price, or
maintaining at a level that is artificial (whether or not it was
previously artificial) a price, for dealings in securities traded
on a stock market outside Hong Kong.

(5) Wthout limting the generality of subsection (1) or
(2), a person who —

(a) enters into or carries out, directly or indirectly,
any transaction of sale or purchase, or any

transaction which purports to be a transaction of
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sal e or purchase, of securities that does not
i nvol ve a change in the beneficial ownership of
t hem
(b) offers to sell securities at a price that is
substantially the sane as the price at which he has
made or proposes to make, or knows that an
associ ate of his has nade or proposes to make, an
offer to buy the sanme or substantially the sane,
nunber of them or
(c) offers to buy securities at a price that is
substantially the sane as the price at which he has
made or proposes to nake, or knows that an
associ ate of his has nade or proposes to nmake, an
offer to sell the sane or substantially the sane,
nunber of them
shall, for the purposes of subsection (1) or (2), be regarded as
havi ng created, or done sonething that is likely to create, a
fal se or m sl eadi ng appearance of active trading in securities or
Wth respect to the market for, or the price for dealings in,
securities.

(6) Subject to subsection (7), a person who contravenes
subsection (1), (2), (3) or (4) commts an offence.

(7) Where a person is charged with an offence under
subsection (6) in respect of a contravention of subsection (1) or
(2) by reason of having commtted an act referred to in subsection
(5)(a), (b) or (c), it is a defence to the charge for the person

to prove that the purpose for which he conmtted the act was not,
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or, where there was nore than one purpose, the purposes for which
he commtted the act did not include, the purpose of creating a
fal se or m sl eadi ng appearance of active trading in securities or
Wth respect to the market for, or the price for dealings in,
securities within the nmeani ng of subsection (1) or (2).

(8 In this section —

(a) a reference to a transaction of sale or purchase,
inrelation to securities, includes an offer to
sell or buy securities and an invitation (however
expressed) that expressly or inpliedly invites a
person to offer to sell or buy securities; and

(b) a reference to entering into or carrying out a
transaction of sale or purchase shall, in the case
of an offer or an invitation referred to in
par agraph (a), be construed as a reference to
making the offer or the invitation (as the case may

be) .

284. O fence of price rigging in securities nmarkets
(1) A person shall not -

(a) in Hong Kong or el sewhere, maintain, increase,
reduce, stabilize, or cause fluctuations in, the
price of securities traded on a recogni zed stock
mar ket or by means of authorized automated trading
services, through the sale or purchase of

securities that does not involve a change in the
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beneficial ownership of those securities or by any
fictitious or artificial transaction or device; or

(b) in Hong Kong, maintain, increase, reduce,
stabilize, or cause fluctuations in, the price of
securities traded on a stock market outside Hong
Kong, through the sale or purchase of securities
that does not involve a change in the benefici al
ownershi p of those securities or by any fictitious
or artificial transaction or device.

(2) For the purposes of subsection (1), the fact that a
transaction is, or at any time was, intended by the parties who
entered into it to have effect according to its terns i s not
conclusive in determ ning whether a transaction is or was
fictitious or artificial.

(3) Subject to subsection (4), a person who contravenes
subsection (1) commts an of fence.

(4) \Where a person is charged with an offence under
subsection (3) in respect of a contravention of subsection (1)
taki ng place through any sale or purchase of securities that does
not involve a change in the beneficial ownership of those
securities, it is a defence to the charge for the person to prove
that the purpose for which the securities were sold or purchased
was not, or, where there was nore than one purpose, the purposes
for which the securities were sold or purchased did not include,
t he purpose of creating a false or m sl eadi ng appearance with

respect to the price of securities.
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285. O fence of disclosure of information about
prohi bited transactions in securities

(1) A person shall not disclose, circulate or dissem nate,
or authorize or be concerned in the disclosure, circulation or
di ssem nation of, information to the effect that the price of
securities of a corporation traded on a recogni zed stock market or
by means of authorized automated trading services will be
mai nt ai ned, increased, reduced or stabilized, or is likely to be
mai nt ai ned, increased, reduced or stabilized, because of a
prohi bited transaction relating to securities of either the
corporation or a related corporation of the corporation, if he, or
an associate of his -

(a) has entered into the prohibited transaction; or
(b) has received, or expects to receive, directly or
indirectly, a benefit as a result of the
di scl osure, circulation or dissem nation of the
i nformation.

(2) Subject to subsection (3), a person who contravenes
subsection (1) commits an of fence.

(3) Where a person is charged with an offence under
subsection (2) in respect of a contravention of subsection (1) on
the basis that he, or an associate of his, received, or expected
to receive, directly or indirectly, a benefit as a result of any
di scl osure, circulation or dissemnation of information, it is a
defence to the charge for the person to prove that -

(a) the benefit which he or the associate of his (as

the case may be) received, or expected to receive,
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was not froma person who has entered into the
prohi bited transaction in question, or an associ ate
of such person; or
the benefit which he or the associate of his (as
the case may be) received, or expected to receive,
was froma person who has entered into the
prohi bited transaction in question, or an associate
of such person, but up to the tinme of the
di scl osure, circulation or dissem nation of the

information he has acted in good faith.

(4) In this section —

(a)

(b)

a reference to a prohibited transacti on neans any
act or transaction which constitutes market

m sconduct or a contravention of any of the

provi sions of Divisions 2 to 4; and

a reference to any person having entered into the
prohi bited transaction shall be construed

accordi ngly.

286. O fence of stock market mani pul ation

(1) A person shall not, in Hong Kong or el sewhere —

(a)

enter into or carry out, directly or indirectly, a
transaction in securities of a corporation that by
itself or in conjunction wth another transaction
increases, or is likely to increase, the price of
any securities traded on a recogni zed stock market

or by nmeans of authorized autonmated trading
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(b)

(c)

Page 519
services, with the intention of inducing another
person to purchase or subscribe for, or to refrain
fromselling, securities issued by the corporation
or by a related corporation of the corporation;
enter into or carry out, directly or indirectly, a
transaction in securities of a corporation that by
itself or in conjunction with another transaction
reduces, or is likely to reduce, the price of any
securities traded on a recogni zed stock nmarket or
by nmeans of authorized automated tradi ng services,
with the intention of inducing another person to
sell, or to refrain from purchasing, securities
i ssued by the corporation or by a rel ated
corporation of the corporation; or
enter into or carry out, directly or indirectly, a
transaction in securities of a corporation that by
itself or in conjunction with another transaction
mai ntains or stabilizes, or is likely to maintain
or stabilize, the price of any securities traded on
a recogni zed stock market or by means of authorized
automated trading services, with the intention of
i nduci ng anot her person to sell, purchase or
subscribe for, or to refrain fromselling,
pur chasi ng or subscribing for, securities issued by
the corporation or by a related corporation of the

cor poration.

A person shall not, in Hong Kong -
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(b)

(c)
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enter into or carry out, directly or indirectly, a
transaction in securities of a corporation that by
itself or in conjunction wth another transaction
increases, or is likely to increase, the price of
any securities traded on a stock market outside
Hong Kong, with the intention of inducing another
person to purchase or subscribe for, or to refrain
fromselling, securities issued by the corporation
or by a related corporation of the corporation;
enter into or carry out, directly or indirectly, a
transaction in securities of a corporation that by
itself or in conjunction wth another transaction
reduces, or is likely to reduce, the price of any
securities traded on a stock market outside Hong
Kong, with the intention of inducing another person
to sell, or to refrain from purchasing, securities
i ssued by the corporation or by a rel ated
corporation of the corporation; or
enter into or carry out, directly or indirectly, a
transaction in securities of a corporation that by
itself or in conjunction with another transaction
mai ntains or stabilizes, or is likely to maintain
or stabilize, the price of any securities traded on
a stock market outside Hong Kong, with the
I ntention of inducing another person to sell,
purchase or subscribe for, or to refrain from

selling, purchasing or subscribing for, securities
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i ssued by the corporation or by a rel ated
corporation of the corporation.
(3) A person who contravenes subsection (1) or (2) commts
an of fence.
(4) In this section —
(a) a reference to a transaction includes an offer and
an invitation (however expressed); and
(b) a reference to entering into or carrying out a
transaction shall, in the case of an offer or an
invitation referred to in paragraph (a), be
construed as a reference to naking the offer or the

invitation (as the case may be).

287. O fence of disclosure of false or m sl eading
!nfornat@on i nduci ng transactions
in securities
(1) A person shall not, in Hong Kong or el sewhere, disclose,
circulate or dissem nate, or authorize or be concerned in the
di scl osure, circulation or dissemnation of, information that is
false or msleading as to a nmaterial fact, or is false or
m sl eadi ng through the om ssion of a material fact, and is
likely —
(a) to induce another person to subscribe for
securities in Hong Kong;
(b) to induce the sale or purchase in Hong Kong of
securities by another person; or

(c) to maintain, increase, reduce or stabilize the

price of securities in Hong Kong.
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(2) Subject to subsections (3) to (5), a person who
contravenes subsection (1) commts an offence.

(3) Were a person is charged with an of fence under
subsection (2) in respect of a contravention of subsection (1)
taking place in relation to any disclosure, circulation or
di ssem nation of information, it is a defence to the charge for
the person to prove that -

(a) he carried on a business the principal purpose of
whi ch was to provide the service of issuing or
reproducing materials provided to himby others;

(b) the information was issued or reproduced by himin
the ordinary course of that business;

(c) the content of the information was wholly devised
by a custonmer of his or by a person acting on
behal f of a custonmer of his;

(d) the nature of the service which he provided in
relation to the informati on was such that he did
not select, nodify or otherw se exercise control
over the content of the information prior to its
i ssue or reproduction; and

(e) at the tinme he issued or reproduced the
i nformation, he did not know that it was fal se or
m sl eading as to a material fact or was fal se or
m sl eadi ng through the om ssion of a naterial fact.

(4) \Were a person is charged with an of fence under
subsection (2) in respect of a contravention of subsection (1)

taking place in relation to any disclosure, circulation or
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di ssem nation of information, it is a defence to the charge for
the person to prove that -
(a) he was a broadcaster;
(b) the informati on was broadcast |live by himas a
br oadcast er;
(c) he did not nodify the content of the information
prior to its broadcast; and
(d) he has, inrelation to its broadcast, acted in
accordance with the terns and conditions of the
licence (if any) by which he becane entitled to
broadcast and with any code of practice or
gui del i nes (however described) issued under or
pursuant to the Tel evision Odinance (Cap. 52) or
the Tel ecommuni cati on Ordi nance (Cap. 106) and
applicable to himas a broadcaster.

(5) Were a person is charged with an of fence under
subsection (2) in respect of a contravention of subsection (1)
taking place in relation to any disclosure, circulation or
di ssem nation of information, it is a defence to the charge for
the person to prove that up to the tinme of the disclosure,
circulation or dissemnation of the information he —

(a) acted in good faith; and
(b) (1) did not know, and
(i) could not in the circunstances of the
case reasonably have known or coul d not
in the circunstances of the case

reasonabl y have been expected to know,
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that the information was false or msleading as to
a material fact or was fal se or m sl eadi ng through
the om ssion of a material fact.
(6) Inthis section —

"broadcast live" ( ), inrelation to any information, mneans

havi ng the i nformati on broadcast wi thout its being recorded
I n advance;

"issue" ( ), inrelation to any material (including any

i nformation), includes publishing, circulating, distributing
or otherw se dissem nating the material, whether —
(a) by any visit in person;
(b) in a newspaper, nmgazi ne, journal or other
publ i cati on;
(c) by the display of posters or notices;
(d) by means of circulars, brochures, panphlets or
handbi | | s;
(e) by an exhibition of photographs or cinenmatography
films;
(f) by way of sound broadcasting or television;
(g) by computer or other electronic device; or
(h) by any other neans, whether nechanically,
el ectronically, magnetically, optically, manually
or by any other nedium or by way of production or
transm ssion of light, imge or sound or any ot her

medi um
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and al so i ncludes causing or authorizing the material to be

i ssued.

288. O fence of false trading in futures contracts

(1) A person shall not, in Hong Kong or el sewhere,
intentionally or recklessly create, cause to be created, or do
anything that is likely to create, a false or m sl eading
appear ance —

(a) of active trading in futures contracts traded on a
recogni zed futures market or by neans of authorized
aut omat ed tradi ng services; or

(b) wth respect to the market for, or the price for
dealings in, futures contracts traded on a
recogni zed futures market or by neans of authorized
aut omat ed tradi ng servi ces.

(2) A person shall not, in Hong Kong, intentionally or
recklessly create, cause to be created, or do anything that is
likely to create, a false or m sl eadi ng appear ance -

(a) of active trading in futures contracts traded on a
futures market outside Hong Kong; or

(b) with respect to the narket for, or the price for
dealings in, futures contracts traded on a futures
mar ket out si de Hong Kong.

(3) A person shall not, in Hong Kong or el sewhere,
intentionally or recklessly take part in, be concerned in, or
carry out, directly or indirectly, one or nore transactions

(whet her any of themis a dealing in a futures contract or not)



Page 526
that has or have, is or are likely to have, the effect of creating
an artificial price, or maintaining at a level that is artificial
(whether or not it was previously artificial) a price, for
dealings in futures contracts traded on a recogni zed futures
mar ket or by means of authorized automated tradi ng services.

(4) A person shall not, in Hong Kong, intentionally or
reckl essly take part in, be concerned in, or carry out, directly
or indirectly, one or nore transactions (whether any of themis a
dealing in a futures contract or not) that has or have, is or are
likely to have, the effect of creating an artificial price, or
maintaining at a level that is artificial (whether or not it was
previously artificial) a price, for dealings in futures contracts
traded on a futures nmarket outside Hong Kong.

(5) A person who contravenes subsection (1), (2), (3) or (4)

commits an of f ence.

289. O fence of price rigging in futures markets
(1) A person shall not -

(a) in Hong Kong or el sewhere, maintain, increase,
reduce, stabilize, or cause fluctuations in, the
price for dealings in futures contracts traded on a
recogni zed futures market or by means of authorized
automated tradi ng services, by any fictitious or
artificial transaction or device; or

(b) in Hong Kong, nmaintain, increase, reduce,
stabilize, or cause fluctuations in, the price for

dealings in futures contracts traded on a futures
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mar ket out si de Hong Kong, by any fictitious or
artificial transaction or device.

(2) For the purposes of subsection (1), the fact that a
transaction is, or at any tine was, intended by the parties who
entered into it to have effect according to its terns i s not
conclusive in determ ning whether a transaction is or was
fictitious or artificial.

(3) Subject to subsection (4), a person who contravenes
subsection (1) commits an of fence.

(4) \Were a person is charged with an of fence under
subsection (3) in respect of a contravention of subsection (1)
taking place in relation to any dealing in futures contracts, it
is a defence to the charge for the person to prove that the
pur pose of the dealing was not, or, where there was nore than one
pur pose, the purposes of the dealing did not include, the purpose
of mai ntaining, increasing, reducing, stabilizing, or causing

fluctuations in, the price for dealings in futures contracts.

290. O fence of disclosure of information about

prohi bited transactions in futures

contracts

(1) A person shall not disclose, circulate or dissemn nate,
or authorize or be concerned in the disclosure, circulation or
di ssenmi nation of, information to the effect that the price for
dealings in futures contracts traded on a recogni zed futures
mar ket or by neans of authorized automated tradi ng services w ||

be mai ntai ned, increased, reduced or stabilized, or is likely to

be mai ntai ned, increased, reduced or stabilized, because of a
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prohi bited transaction relating to the futures contracts, if he,
or an associ ate of his -

(a) has entered into the prohibited transaction; or

(b) has received, or expects to receive, directly or
indirectly, a benefit as a result of the
di scl osure, circulation or dissem nation of the
i nformati on.

(2) Subject to subsection (3), a person who contravenes
subsection (1) commits an of fence.

(3) Were a person is charged with an of fence under
subsection (2) in respect of a contravention of subsection (1) on
the basis that he, or an associate of his, received, or expected
to receive, directly or indirectly, a benefit as a result of any
di scl osure, circulation or dissemnation of information, it is a
defence to the charge for the person to prove that -

(a) the benefit which he or the associate of his (as
the case may be) received, or expected to receive,
was not froma person who has entered into the
prohi bited transaction in question, or an associ ate
of such person; or

(b) the benefit which he or the associate of his (as
the case may be) received, or expected to receive,
was froma person who has entered into the
prohi bited transaction in question, or an associate
of such person, but up to the tinme of the
di scl osure, circulation or dissem nation of the

information he has acted in good faith.



Page 529
(4) In this section —
(a) a reference to a prohibited transacti on neans any
act or transaction which constitutes market
m sconduct or a contravention of any of the
provi sions of Divisions 2 to 4; and
(b) a reference to any person having entered into the
prohi bited transacti on shall be construed

accordi ngly.

291. O fence of disclosure of false or m sl eading
information inducing transactions in
futures contracts
(1) A person shall not, in Hong Kong or el sewhere, disclose,
circulate or dissem nate, or authorize or be concerned in the
di scl osure, circulation or dissemnation of, information that is
false or msleading as to a material fact, or is false or
m sl eadi ng through the om ssion of a material fact, and is
likely —
(a) to induce another person to deal in futures
contracts in Hong Kong; or
(b) to maintain, increase, reduce or stabilize the
price for dealings in futures contracts in Hong
Kong.
(2) Subject to subsections (3) to (5), a person who
contravenes subsection (1) commts an offence.
(3) Wihere a person is charged with an offence under
subsection (2) in respect of a contravention of subsection (1)

taking place in relation to any disclosure, circulation or
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di ssem nation of information, it is a defence to the charge for

the person to prove that -

(a)

(b)

(c)

(d)

(e)

he carried on a business the principal purpose of
whi ch was to provide the service of issuing or
reproducing materials provided to himby others;
the information was issued or reproduced by himin
the ordinary course of that business;

the content of the information was wholly devi sed
by a customer of his or by a person acting on
behal f of a custoner of his;

the nature of the service which he provided in
relation to the informati on was such that he did
not select, nodify or otherw se exercise control
over the content of the information prior to its
i ssue or reproduction; and

at the tinme he issued or reproduced the

i nformation, he did not knowthat it was fal se or
m sleading as to a material fact or was fal se or

m sl eadi ng through the om ssion of a material fact.

(4) Were a person is charged with an of fence under

subsection (2)

in respect of a contravention of subsection (1)

taking place in relation to any disclosure, circulation or

di ssem nation of information, it is a defence to the charge for

the person to prove that -

(a)
(b)

he was a broadcaster;
the informati on was broadcast live by himas a

br oadcast er;



Page 531

(c) he did not nodify the content of the information
prior to its broadcast; and

(d) he has, inrelation to its broadcast, acted in
accordance wth the terns and conditions of the
licence (if any) by which he becane entitled to
broadcast and with any code of practice or
gui del i nes (however described) issued under or
pursuant to the Tel evision Odinance (Cap. 52) or
the Tel ecomuni cati on Ordi nance (Cap. 106) and
applicable to himas a broadcaster.

(5) Were a person is charged with an of fence under
subsection (2) in respect of a contravention of subsection (1)
taking place in relation to any disclosure, circulation or
di ssem nation of information, it is a defence to the charge for
the person to prove that up to the time of the disclosure,
circulation or dissem nation of the information he —

(a) acted in good faith; and
(b) (i) did not know, and
(1) could not in the circunstances of the
case reasonably have known or coul d not
in the circunstances of the case
reasonabl y have been expected to know,
that the information was false or msleading as to
a material fact or was fal se or m sl eading through
the om ssion of a material fact.

(6) In this section —
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"broadcast |ive" ( ), inrelation to any information, means

havi ng the i nformati on broadcast wi thout its being recorded
i n advance;

"issue" ( ), inrelation to any material (including any

i nformation), includes publishing, circulating, distributing
or otherw se dissem nating the material, whether —
(a) by any visit in person;
(b) in a newspaper, nmgazi ne, journal or other
publ i cati on;
(c) by the display of posters or notices;
(d) by nmeans of circulars, brochures, panphlets or
handbi | | s;
(e) by an exhibition of photographs or cinematography
films;
(f) by way of sound broadcasting or television;
(g) by conmputer or other electronic device; or
(h) by any other neans, whether nechanically,
el ectronically, magnetically, optically, manually
or by any other nedium or by way of production or
transm ssion of light, inmage or sound or any other
medi um
and al so i ncludes causing or authorizing the material to be

i ssued.

Division 4 - Fraudulent or deceptive conduct offences
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Page 533

or deceptive devices, etc.

in transactions in securities,
futures contracts or |everaged
forei gn exchange trading

(1) A person shall not, directly or indirectly, in a

transaction involving securities, futures contracts or |everaged

forei gn exchange trading -

(a)

(b)

(c)

enpl oy any device, schene or artifice with intent
to defraud or deceive;

engage in any act, practice or course of business
whi ch is fraudul ent or deceptive, or would operate
as a fraud or deception; or

make a statenent which is false or msleading as to
a material fact, or is false or m sleading through

the om ssion of a material fact.

(2) Subject to subsections (3) to (5), a person who

contravenes subsection (1) comrts an offence.

(3) Were a person is charged with an of fence under

subsection (2)

in respect of a contravention of subsection (1)(c)

by reason of the making of a statenent, it is a defence to the

charge for the person to prove that -

(a)

(b)

he carried on a business the principal purpose of
whi ch was to provide the service of issuing or
reproducing materials provided to himby others;
the statenment was issued or reproduced by himin

the ordinary course of that business;



(c)

(d)

(e)
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the content of the statenent was wholly devi sed by
a custoner of his or by a person acting on behalf
of a custoner of his;
the nature of the service which he provided in
relation to the statenent was such that he did not
sel ect, nodify or otherw se exercise control over
the content of the statenent prior to its issue or
repr oducti on; and
at the time he issued or reproduced the statenent,
he did not know that it was fal se or m sl eading as
to a material fact or was fal se or m sleading

t hrough the om ssion of a material fact.

(4) \Were a person is charged with an of fence under

subsection (2)

in respect of a contravention of subsection (1)(c)

by reason of the making of a statenent, it is a defence to the

charge for the person to prove that -

(a)
(b)

(c)

(d)

he was a broadcaster;

the statenent was broadcast live by himas a

br oadcaster;

he did not nodify the content of the statenent
prior to its broadcast; and

he has, in relation to its broadcast, acted in
accordance wth the terns and conditions of the
licence (if any) by which he becane entitled to
broadcast and with any code of practice or
gui del i nes (however described) issued under or

pursuant to the Tel evision Odinance (Cap. 52) or
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the Tel ecomuni cati on Ordi nance (Cap. 106) and
applicable to himas a broadcaster.

(5) Were a person is charged with an of fence under
subsection (2) in respect of a contravention of subsection (1)(c)
by reason of the making of a statenent, it is a defence to the
charge for the person to prove that up to the tine of the making
of the statenent he -

(a) acted in good faith; and
(b) (i) did not know, and
(i) could not in the circunstances of the
case reasonably have known or coul d not
in the circunstances of the case
reasonabl y have been expected to know,
that the statenment was false or msleading as to a
material fact or was fal se or m sl eading through
the om ssion of a material fact.

(6) In this section, a reference to a transaction includes
an offer and an invitation (however expressed).

(7) In this section —

"broadcast live" ( ), inrelation to any statenment, neans having
the statenent broadcast without its being recorded in
advance;

"issue" ( ), inrelation to any material (including any
statenent), includes publishing, circulating, distributing or
ot herwi se dissem nating the material, whether —

(a) by any visit in person;
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(b) in a newspaper, nmgazi ne, journal or other
publ i cati on;

(c) by the display of posters or notices;

(d) by neans of circulars, brochures, panphlets or
handbi | | s;

(e) by an exhibition of photographs or cinematography
films;

(f) by way of sound broadcasting or television,

(g) by conmputer or other electronic device; or

(h) by any other neans, whether nechanically,
el ectronically, magnetically, optically, manually
or by any other nedium or by way of production or
transm ssion of light, inmage or sound or any other
medi um

and al so i ncludes causing or authorizing the material to be

i ssued.

293. Falsely representing dealings in

futures contracts on behal f of

ot hers, etc.

(1) A person shall not represent to another person that he
has on behalf of the other person dealt in, or facilitated or
arranged for any dealing in, a futures contract traded on a
recogni zed futures market or by neans of authorized automated
tradi ng services, when in fact he has not so dealt in, or
facilitated or arranged for the dealing in, the futures contract.

(2) A person shall not represent to another person that he

has dealt in, or facilitated or arranged for any dealing in, a
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contract or other instrunment substantially resenbling a futures
contract on behalf of the other person in accordance with the
rules of a futures market outside Hong Kong, when in fact he has
not so dealt in, or facilitated or arranged for the dealing in,
the contract or other instrunment.

(3) Subject to subsection (4), a person who contravenes
subsection (1) or (2) commts an offence.

(4) \VWhere a person is charged with an offence under
subsection (3) in respect of a contravention of subsection (1) or
(2) by reason of the making of a representation, it is a defence
to the charge for the person to prove that up to the tinme of the
maki ng of the representation he acted in good faith and did not
know, and could not in the circunstances of the case reasonably
have known, that in fact he has not -

(a) in the case of a contravention of subsection (1),
dealt in, or facilitated or arranged for the
dealing in, the futures contract referred to in
that subsection in the manner described in that
subsecti on;

(b) in the case of a contravention of subsection (2),
dealt in, or facilitated or arranged for the
dealing in, the contract or other instrunent
referred to in that subsection in the manner

descri bed in that subsecti on.

Division 5 - M scell aneous
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294. Penalties
A person who conmits an offence under this Part is liable —
(a) on conviction on indictnent to a fine of
$10, 000, 000 and to inprisonnent for 10 years; and
(b) on summary conviction to a fine of $1,000,000 and

to inprisonnent for 3 years.

295. Civil liability for contravention
of this Part

(1) Subject to the other provisions of this section, a
person who contravenes any of the provisions of Divisions 2 to 4
shall, in addition to any other penalty to which he nay be |iable
under section 294, be |iable to pay conpensation by way of damages
to any ot her person who has sustai ned pecuniary |loss as a result
of the contravention, whether the |loss arises fromthe other
person having entered into a transaction or dealing at a price
af fected by the contravention, or otherw se.

(2) No person shall be |liable to pay conpensati on under
subsection (1) unless it is fair, just and reasonable in the
circunstances of the case that he should be so |iable.

(3) For the avoi dance of doubt, where a court has
jurisdiction to determ ne an action brought under subsection (1),
it my, where it is, apart fromthis section, within its
jurisdiction to do so, grant an injunction in addition to, or in
substitution for, damages, on such terns and conditions as it
consi ders appropri ate.

(4) A defence under this Part to a charge for an offence in
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respect of a contravention of any of the provisions of Divisions 2
to 4 shall also be a defence in an action brought under subsection
(1) in respect of the sane contravention.

(5) A person may bring an action under subsection (1) in
respect of a contravention of any of the provisions of Divisions 2
to 4 even though the person agai nst whomthe action is brought has
not been charged with or convicted of an offence by reason of the
contraventi on.

(6) Wthout prejudice to section 62 of the Evidence
O di nance (Cap. 8), in an action brought under subsection (1) -

(a) a determnation by the Market M sconduct Tri bunal
pursuant to section 236(3)(a) that market m sconduct
has taken pl ace; or

(b) a determnation by the Market M sconduct Tri bunal
pursuant to section 236(3)(b) identifying a person
(whether or not a party to the action) as having
engaged i n market m sconduct,

shall, in so far the determnation is still subsisting, be
adm ssible in evidence for the purpose of proving, where to do so
is relevant to any issue in the action —

(i) inthe case of a determnation referred to in
paragraph (a), that the market m sconduct has taken
pl ace;

(i) in the case of a determ nation referred to in
paragraph (b), that the person has engaged in
mar ket m sconduct .

(7) For the purposes of subsection (6) -
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(a) where there is a determnation referred to in
subsection (6)(a) or (b) -
(i) in the case of a determ nation referred
to in subsection (6)(a), the nmarket
m sconduct that is the subject of the
determ nation shall, unless the contrary
is proved, be taken to have taken pl ace;
(1) in the case of a determ nation referred
to in subsection (6)(b), the person that
is the subject of the determ nation
shall, unless the contrary is proved, be
taken to have engaged in market
m sconduct; and
(b) wthout prejudice to the reception of any other
adm ssi bl e evidence for the purpose of identifying
the facts on which the determ nati on was based, the
contents of a report of the Market M sconduct
Tri bunal containing the determ nati on and published
under section 246(2)(b)(i), or the contents of a
copy of a report of the Market M sconduct Tri bunal
containing the determnation and nade avail abl e
under subsection (8), shall also be adm ssible in
evi dence for that purpose.
(8) Wiere in an action brought under subsection (1) -
(a) a determnation referred to in subsection (6)(a) or
(b) is adm ssible in evidence under subsection (6);

and
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(b) a report of the Market M sconduct Tri bunal
containing the determ nati on has not been published
under section 246(2)(b) (i),

the court having jurisdiction to determ ne the action may, where
it considers appropriate, require that a copy of the report be
made available to the court to enable it to be used for the

pur poses of subsection (7)(b), whereupon —

(1) t he Market M sconduct Tribunal shall cause a copy
of the report to be nmade available to the court to
enable it to be used for the purposes of that
subsection; and

(i) the contents of the report shall be adm ssible for
t he purpose specified in that subsection.
(9) Inthis section, a reference to a transaction includes
an offer and an invitation (however expressed).
(10) Nothing in this section limts or dimnishes any

liability which a person may i ncur under the common | aw.

296. Transactions not to constitute offences

(1) Subject to subsections (2) and (3), the Comm ssion may,
where it considers it is in the public interest to do so, nake
rules to prescribe the circunstances in which acts that woul d
ot herwi se constitute an offence under section 283, 284, 286, 288
or 289 shall not be regarded as constituting such an of fence.

(2) Were the Conmm ssion proposes to nmake rul es under

subsection (1), it shall prepare and publish a draft of the rules,
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in such manner as it considers appropriate, for the purpose of
inviting representations on the rules by the public.

(3) After a draft of the rules which the Conm ssion proposes
to make under subsection (1) is published under subsection (2),

t he Conmi ssion may, after consultation with the Financi al
Secretary, nodify the rules, taking into consideration any
representation on the rules received as a result of the
publication, in such manner as it considers appropriate, for the
pur pose of having the rules made under subsection (1).

(4) Notw thstanding anything in this Part, where a person is
charged with an of fence under section 283, 284, 286, 288 or 289 by
reason of an act, it is a defence to the charge for the person to
prove —

(a) that the act is, according to the rules nmade under
subsection (1), not to be regarded as constituting
an of fence; or

(b) where the person is charged on the basis that the
conduct is carried out not in respect of securities
or futures contracts traded on a recogni zed stock
mar ket or a recogni zed futures market or by neans
of authorized automated trading services, but in
respect of securities or futures contracts traded
on a stock market or a futures market outside Hong
Kong, that in each of the place in which such stock
mar ket or futures market outside Hong Kong is
situated the conduct woul d not have constituted a

crimnal offence had it been carried out there.
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297. No further proceedings after Part Xl
mar ket m sconduct proceedi ngs

No proceedings may be instituted under this Part in respect
of any conduct as an offence under this Part, if no proceedi ngs
may be instituted at that tinme under section 236 in respect of the
sane conduct by reason of prior institution of proceedings in

respect of such conduct under that section.
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PART XV

DI SCLOSURE OF | NTERESTS

Division 1 - Prelimnary

298. Interpretation of Part XV
(1) In this Part, unless the context otherw se requires -

"associ ated corporation” ( ), inrelationto a listed

corporation, neans a corporation -

(a) which is a subsidiary or holding conpany of the |isted
corporation or a subsidiary of the listed
corporation's hol ding conmpany; or

(b) (not being a subsidiary of the listed corporation) in
which the listed corporation has an interest in the
shares of any class conprised in its share capita
exceedi ng in nom nal value one-fifth of the nom na
val ue of the issued shares of that class;

"chi ef executive" ( ) nmeans the person enployed or otherw se

engaged by a corporation who, either alone or together with one
or nore persons, is or will be responsible under the i mediate
authority of the board of directors for the conduct of the

busi ness of the corporation;

"deliver" ( ), inrelation to any shares, debentures or equity

derivatives, neans deliver the shares, debentures or equity



Page 545
derivatives either physically or by electronic neans and, in the
case of unissued shares, neans deliver the shares after they are

I ssued; and "take delivery" ( ) shall be construed

accordi ngly;

"equity derivatives" ( ) means any -

(a) rights, options or interests (whether described as
units or otherwise) in, or in respect of, the
under | yi ng shares;

(b) contracts, the purpose or pretended purpose of which
is to secure or increase a profit or avoid or reduce a
| oss, wholly or partly by reference to the price or
val ue, or a change in the price or value, of -

(1) the underlying shares; or
(i) any rights, options or interests referred to
I n paragraph (a);

(c) rights, options or interests (whether described as
units or otherwise) in, or in respect of —

(i) any rights, options or interests referred to
I n paragraph (a); or
(i) any contracts referred to in paragraph (b);

(d) instrunents or other docunents creating, acknow edging
or evidencing any rights, options or interests or any
contracts referred to in paragraph (a), (b) or (c),

I ncluding certificates of interest or participation
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in, tenporary or interimcertificates for, receipts
(i ncluding depositary receipts) in respect of, or
warrants to subscribe for or purchase —
(1) t he underlying shares; or
(i) the rights, options or interests or the
contracts,
whet her or not -
(i) the rights, options or interests, the contracts or the
i nstrunments or docunents are traded on a recognized
stock market or a recogni zed futures market;

(ii) the rights, options or interests, the contracts or the
I nstrunents or docunents are, where the underlying
shares are shares in a |listed corporation, issued or
made avail able by the |isted corporation; or

(iii) the obligations under the rights, options or
i nterests, the contracts or the instrunents or
docunents are settled by paynent of cash or by
delivery of the underlying shares or otherw se;

"Hong Kong register" ( ), inrelation to a listed

corporation, neans the register of nenbers, or a branch
register, of the listed corporation that is kept in Hong Kong;

"inspector" ( ) means an inspector appointed under section 338 or

339;
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"issued equity share capital" ( ), inrelationto a listed
corporation, neans the listed corporation's issued share capital

of a class the shares in which carry rights to vote in al

ci rcunstances at general neetings of the corporation;

"listed corporation" ( ) nmeans any corporation which has any of

its securities |isted,

"notifiable interest" ( ) has the neaning assigned to it by
section 302(1);

"notifiable percentage level" ( ) has the neaning
assigned to it by section 306(1);

"register of directors' and chief executives' interests and short
posi tions" ( ) neans the register
kept in pursuance of section 336;

"register of interests in shares and short positions" (
) neans the register kept in pursuance of section 323

I ncl udi ng, except where the context otherw se requires, that
part of the register kept in pursuance of section 324;

"regul ati ons" ( ) neans regul ati ons nmade under section 357,
"rel evant exchange conpany" ( ), inrelation to a listed

corporation, neans the recogni zed exchange conpany operating the
stock market on which the shares in the |isted corporation are

|isted;
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"rel evant share capital"” ( ), inrelationto a listed

corporation —

(a)

(b)

neans the |isted corporation's issued share capital of
a class the shares in which carry rights to vote in
all circunmstances at general neetings of the listed
corporation; and

I ncl udes uni ssued shares in the listed corporation's
share capital of any class which, if issued, would
carry rights to vote in all circunstances at genera

neeti ngs of the corporation;

"short position" ( ) nmeans the position which a person has -

(a)

where the person is the holder, witer or issuer of
any equity derivatives, by virtue of which the
person —

(i) has a right to require another person to
take delivery of the underlying shares of
the equity derivatives;

(i) is under an obligation to deliver the
underlying shares of the equity derivatives
to anot her person, if called upon to do so;

(tii) has aright to receive from another person
an anount if the price of the underlying
shares of the equity derivatives declines;

or
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(1v) has a right to avoid or reduce a loss if the
price of the underlying shares of the equity
derivatives declines,
before or on a certain date or within a certain
period, whether in any case the right or obligation is
condi tional or absolute; or
(b) where the person is a party to a stock borrow ng and
| endi ng agreenent, by virtue of which the person is
under an obligation to deliver shares to another
person, if called upon to do so, before or on a
certain date or within a certain period, whether or
not the obligation to deliver shares is to be settled
by paynment of cash or by delivery of the shares or
ot her wi se;

"specified percentage |level" ( ) has the neani ng assi gned

to it by section 306(2);

"stock borrowi ng and | endi ng agreenment” ( ) nmeans a

stock borrowi ng and | endi ng agreenent within the neaning of
section 19 of the Stanp Duty Ordi nance (Cap. 117);

"target corporation" ( ), inrelation to an agreenent to which

section 310 applies, neans a listed corporation which is the
target corporation for that agreenent;

"under|ying shares" ( ), inrelation to any equity derivatives,

neans -
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(a) for the purposes of, and otherwise in relation to,

D visions 2 and 3 -

(i)

(i)

the shares conprised in the rel evant share
capital of the listed corporation concerned
which may be required to be delivered to, or
by, the holder, witer or issuer of the
equity derivatives on the exercise of rights
or fulfilment of obligations under the
equity derivatives, whether in any case the
rights or obligations are conditional or
absol ute; or

the shares conprised in the rel evant share
capital of the listed corporation concerned,
by reference to the price or value of which
wholly or partly, the price or value of the
equity derivatives is derived or determ ned;

and

(b) for the purposes of, and otherwise in relation to,

Divisions 4 to 7 -

(i)

the shares in the listed corporation
concerned, or any associ ated corporation of
the |listed corporation, which my be
required to be delivered to, or by, the

hol der, witer or issuer of the equity

derivatives on the exercise of rights or
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fulfilnment of obligations under the equity
derivatives, whether in any case the rights
or obligations are conditional or absol ute;
or

(i) the shares in the |isted corporation
concerned, or any associ ated corporation of
the |isted corporation, by reference to the
price or value of which, wholly or partly,
the price or value of the equity derivatives
I's derived or determ ned.

(2) Were a listed corporation's share capital is divided into
different classes of shares, references in this Part to a percentage
of the nomi nal value of the listed corporation's issued equity share
capital shall be construed as references to a percentage of the
nom nal val ue of the issued shares conprised in each of the classes
t aken separately.

(3) The tenporary suspension of voting rights in respect of
shares conprised in any class of the issued share capital of a |isted
corporation does not affect the application of this Part and Schedul e
9inrelation to interests in those or any other shares conprised in
t hat cl ass.

(4) 1In section 310, and also in references el sewhere in this
Part to an agreenent to which that section applies, "agreenent"

( ) includes any agreenent or arrangenent, and references in that

section to provisions of an agreenent -
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(a) accordingly include references to undert akings,
expectati ons or understandi ngs operative under any
arrangenent; and
(b) (without limting paragraph (a)) also include
references to any provisions, whether express or
I npl i ed and whet her absol ute or not.
(5) For the purposes of any provision of this Part which
provides that an officer of a corporation who is in default is |iable
to a fine or penalty, the expression "every officer of it who is in

default" ( ) neans every officer of the corporation

who knowi ngly and wilfully authorizes or permts the default, refusal

or contravention referred to in that provision.

299. Exenptions

(1) The Comm ssion may, after consultation with the Financi al
Secretary, publish guidelines for the exenption of any corporation
fromall or any of the provisions of this Part or Schedul e 9.

(2) The Conmm ssion may, upon the application of a corporation,
having regard to the guidelines published under subsection (1) and
I nposi ng such conditions as it considers appropriate, exenpt the
applicant corporation and any other person in relation to that
corporation fromall or any of the provisions of this Part or
Schedul e 9.

(3) The Comm ssion may, upon the application of the hol der,

witer or issuer, or the prospective holder, witer or issuer, of any
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equity derivatives, having regard to the guidelines published under
subsection (1) and inposing such conditions as it considers
appropri ate, exenpt the applicant, and any other person who is taken
to have an interest or a short position in the underlying shares of
the equity derivatives by virtue of the holding, witing or issuing
of the equity derivatives, fromall or any of the provisions of this
Part or Schedul e 9.

(4) The Comm ssion may fromtinme to tine -

(a) suspend or withdraw an exenption granted under
subsection (2) or (3) on the ground that the
conditions subject to which the exenption was granted
have not been conplied with or on such other ground as
t he Conmi ssion considers appropriate; or

(b) wvary any condition inposed under subsection (2) or
(3).

(5) Any guidelines published under subsection (1) are not

subsi di ary | egi sl ation.

Division 2 — Disclosure of notifiable interests
and short positions

300. Duty of disclosure: cases in
which it may arise and
rel evant tine

(1) Were a person either -
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(b)
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to his know edge acquires an interest in shares
conprised in the relevant share capital of a listed
corporation or ceases to be interested in shares so
conpri sed (whether or not retaining an interest in
ot her shares so conprised); or
becones aware that he has acquired an interest in
shares so conprised or that he has ceased to be
I nterested in shares so conprised in which he was

previ ously interested,

then in the circunstances specified in section 304(1), he comes under

a duty of disclosure.

(b),

(2) \Where, otherwise than in a case under subsection (1)(a) or

a person -

(a)

(b)

I s aware of any change, at the tinme when it occurs, of
ci rcunstances affecting facts relevant to the
application of section 304 to his existing interest in
shares conprised in a |listed corporation's share
capital of any description; or

ot herwi se becones aware of any facts relevant to the
application of section 304 (whether or not arising

fromany such change of circunstances),

then in the circunstances specified in section 304(1), he comes under

the duty of disclosure.

(3) Where a personis -
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(a) interested in shares conprised in the relevant share
capital of a corporation at the tine when the
corporation beconmes a |isted corporation;

(b) interested in shares conprised in a listed
corporation's share capital of a particular class at
the time when the listed corporation's share capita
of that class becones rel evant share capital; or

(c) interested in shares conprised in the relevant share
capital of a listed corporation at the commencenent of
this Part, if such interest has not previously been
disclosed to the listed corporation and the Exchange
Conmpany within the neaning of the repealed Securities
(Di scl osure of Interests) Odinance (Cap. 396)
pursuant to the provisions of that O dinance before
its repeal,

then in the circunstances specified in section 304(1)(a), he cones
under the duty of disclosure.

(4) Were a person is interested in shares conprised in the
rel evant share capital of a listed corporation at the tinme when there
is a reduction in the notifiable percentage | evel nade by
regul ations, then in the circunstances specified in section
304(1)(a), he comes under the duty of disclosure.

(5) Where a person either —

(a) to his know edge cones to have, or ceases to have, a

short position in shares conprised in the rel evant
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share capital of a listed corporation, or is aware of
the change, at the tine when it occurs, of the short
position which he has in shares so conprised; or

(b) becones aware that he has, or has ceased to have, a
short position in shares so conprised, or that the
short position he has in shares so conprised has
changed,

then in the circunstances specified in section 304(3), he cones under
the duty of disclosure.

(6) Where a person has a short position in shares conprised in
the rel evant share capital of a listed corporation at the tinme when
there is a reduction in the specified percentage | evel nmade by
regul ations, then in the circunstances specified in section
304(3)(a), he comes under the duty of disclosure.

(7) The existence of the duty of disclosure in a particular
case depends (in part) on the circunstances obtaining before and
after whatever is in that case the relevant tine.

(8) For the purposes of subsection (7) and sections 304 and
305, the relevant tinme is —

(a) in a case under subsection (1)(a), (2)(a) or (5)(a),
the tinme of the event or change referred thereinto;

(b) in a case under subsection (1)(b), (2)(b) or (5)(b),
the time at which the person concerned becones aware
of the facts in question;

(c) 1in a case under subsection (3)(a), (b) or (c) -
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(i) the tinme of the event referred thereinto; or
(i) where at that tinme the person concerned is
not aware —

(A) that he has an interest in shares
conprised in the relevant share capital
of the listed corporation concerned; or

(B) that he has an interest in shares
conprised in the relevant share capital
of the listed corporation of an
aggregate nom nal val ue equal to or
nore than the nom nal value of a
percentage of that rel evant share
capital which is the notifiable
percentage level for the tine being,

the time when he becones aware that he has

such an interest;
in a case under subsection (4), the tinme when the
regul ations providing for the reduction of the
notifiabl e percentage | evel take effect; and
in a case under subsection (6), the tinme when the
regul ations providing for the reduction of the

speci fied percentage |evel take effect.
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301. Interests to be disclosed

(1) Subject to subsections (2) and (3), the interests to be
taken into account for the purposes of the duty of disclosure arising
under section 300 are those in shares conprised in the relevant share
capital of the listed corporation concer ned.

(2) In subsection (1), the reference to interests in shares
conprised in the relevant share capital of the Iisted corporation
concerned includes a reference to interests in shares so conpri sed,
whi ch are the underlying shares of equity derivatives, that a person
has, or ceases to have, by virtue of -

(a) the holding, witing or issuing by himof the equity
derivatives;

(b) the exercise by himof rights under the equity
derivatives; or

(c) the assignment by him or the lapsing wthout
exercise, of rights under the equity derivatives.

(3) Parts 2 and 3 of Schedule 9 shall, together with any
rel evant provisions of this Division, apply for the interpretation
of, and otherwise in relation to, this Division in determ ning
whet her a person has, or ceases to have, an interest referred to in

subsection (1).

302. Notifiable interests
(1) A person has a notifiable interest at any tine when he is

interested in shares conprised in the relevant share capital of the
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| i sted corporation concerned of an aggregate nom nal val ue equal to
or nore than the nom nal val ue of a percentage of the issued equity
share capital which is the notifiable percentage |evel for the tine
bei ng.

(2) Al facts relevant to determ ning whether a person has a
notifiable interest at any tine (or the percentage |evel of his

interest) are taken to be what he knows the facts to be at that tine.

303. Short positions to be disclosed

(1) Subject to subsection (2), the short positions to be taken
into account for the purposes of the duty of disclosure arising under
section 300 are those in shares conprised in the relevant share
capital of the listed corporation concerned.

(2) Parts 2 and 3 of Schedule 9 shall, together with any
rel evant provisions of this Division, apply for the interpretation
of, and otherwise in relation to, this Division in determ ning
whet her a person has, or ceases to have, a short position referred to
I n subsection (1).

(3) Al facts relevant to determ ning whether a person has a
short position at any tine that is notifiable (or the percentage
| evel of his short position) are taken to be what he knows the facts

to be at that tine
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304. G rcunstances in which duty of
di scl osure ari ses

(1) The circunstances referred to in section 300(1) and (2) are
t hose where -

(a) the person has a notifiable interest imediately after
the relevant tinme, but did not have a notifiable
I nterest immediately before the rel evant tine;

(b) the person had a notifiable interest imediately
before the relevant tinme, but does not have a
notifiable interest i Mmediately after the rel evant
tinme;

(c) the person had a notifiable interest imediately
before the relevant tine, and has a notifiable
interest immediately after the relevant tinme, but the
percentage |l evels of his interest inmmediately before
and imedi ately after the relevant tine are not the
sanme; or

(d) the person had a notifiable interest inmmediately
before the relevant tine, and has a notifiable
Interest imediately after the relevant tine, but the
nature of his interest imedi ately before and
I mredi ately after the relevant tine is not the sane.

(2) The circunstances referred to in section 300(3) and (4) are

t hose specified in subsection (1)(a).
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(3) The circunstances referred to in section 300(5) are those

where the person had a notifiable interest imedi ately before the

relevant tinme, and has a notifiable interest inmmediately after the

relevant tinme, and —

(a)

(b)

(c)

t he person -

(1) did not have a short position in shares
conprised in the rel evant share capital of
the listed corporation concerned i medi ately
before the relevant tine; or

(i) had a short position in shares so conprised

i medi ately before the relevant tine of a
percentage | evel less than the specified
per cent age | evel

but has a short position in shares so conprised

i mediately after the relevant tine of a percentage

| evel equal to or nore than the specified percentage

| evel ;

the person had a short position in shares so conprised

I medi ately before the relevant tinme of a percentage

| evel equal to or nore than the specified percentage

| evel , but does not have such a short position

i medi ately after the relevant tine; or

the person had a short position in shares so conprised

i medi ately before the relevant tinme of a percentage

| evel equal to or nore than the specified percentage
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| evel, and has a short position in shares so conprised
I mredi ately after the relevant tine of a percentage
| evel equal to or nore than the specified percentage
| evel , but the percentage |evels of his short position
i mmedi ately before and i mmedi ately after the rel evant

time are not the sane.

(4) The circunstances referred to in section 300(6) are those

specified in subsection (3)(a).

(5) A person who woul d ot herwi se come under a duty of

di sclosure in the circunstances specified in subsection (1)(c) is not

under such a duty where -

(a)

(b)

the percentage level of his interest in shares
conprised in the relevant share capital of the |isted
corporation concerned, calculated in accordance with
section 305(1), inmediately after the relevant tine is
the sane as or less than the percentage |evel of his
Interest in shares so conprised disclosed in the |ast
notification required to be given by himwhere the
duty of disclosure arose in the circunstances
specified in subsection (1)(c); and
the difference between —
(i) the percentage figure of his interest in
shares so conprised cal cul ated i n accordance
W th subsection (8)(a) immediately after the

rel evant time; and
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(i) the percentage figure of his interest in
shares so conprised disclosed in the |ast
notification required to be given by him
where the duty of disclosure arose in the
ci rcunst ances specified in subsection
(1) (c),

is less than 0.5%

(6) A person who would otherw se cone under a duty of

di sclosure in the circunstances specified in subsection (3)(c) is not

under such a duty where -

(a)

(b)

t he percentage |evel of his short position in shares
conprised in the relevant share capital of the listed
corporation concerned, calculated in accordance with
section 305(4), inmediately after the relevant tine is
the sane as or |ess than the percentage | evel of his
short position in shares so conprised disclosed in the
| ast notification required to be given by himwhere
the duty of disclosure arose in the circunstances
specified in subsection (3)(c); and
the difference between —
(1) the percentage figure of his short position
in shares so conprised calculated in
accordance with subsection (8)(b)

i medi ately after the relevant tine; and
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(ii) the percentage figure of his short position
I n shares so conprised disclosed in the |ast
notification required to be given by him
where the duty of disclosure arose in the
ci rcunst ances specified in subsection
(3)(c),

is less than 0.5%

(7) In subsection (1)(d), the reference to the nature of a
person's interest as being not the sanme includes a reference to a
change in the nature of —

(a) the person's title to shares conprised in the rel evant
share capital of the Iisted corporation concerned; or

(b) any of the person's interest whether |egal or
equi table in shares so conprised,

but does not include a reference to a change in —

(i) the nature of the person's interest in shares so
conprised on delivery of the shares to him if his
equitable interest in those shares has previously been
notified to the listed corporation concerned and the
rel evant exchange conpany under this Division; or

(ii) the ternms on which rights under any equity derivatives
may be exercised resulting froma change in the nunber
of the underlying shares in issue.

(8) For the purposes of -
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(a) subsection (5)(b), "percentage figure" ( )

nmeans the percentage figure referred to in section
305(1) before rounding down, if applicable, to the
next whol e nunber; and

(b) subsection (6)(b), "percentage figure" ( )

nmeans the percentage figure referred to in section
305(4) before rounding down, if applicable, to the

next whol e nunber.

305. Percentage level in relation to
notifiable interests and
short positions

(1) Subject to subsections (2) and (3), "percentage |evel" (
), in sections 302(2) and 304(1)(c) and (5), neans the

percentage figure found by expressing the aggregate nom nal val ue of
all the shares conprised in the relevant share capital of the listed
corporation concerned in which the person is interested i mediately
before or imMmedi ately after (as the case may be) the relevant tine as
a percentage of the nom nal value of the issued equity share capital
of that listed corporation and rounding that figure down, if it is
not a whol e nunber, to the next whol e nunber

(2) Were the nom nal value of the issued equity share capita
of the listed corporation is greater immedi ately after the rel evant

time than it was imredi ately before that tine, the percentage |eve
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of the person's interest inmmediately before (as well as immediately
after) that tine is determned by reference to the |arger anount.

(3) In determning the aggregate nom nal val ue of shares
conprised in the relevant share capital of the |listed corporation in
which a person is interested for the purposes of subsection (1),
there shall be disregarded any short position which that person has
in shares so conprised which, if included in the calculation of the
aggregate nom nal value of the shares so conprised in which the
person is interested, would reduce the aggregate nom nal val ue of
t hose shares.

(4) Subject to subsection (2), "percentage |level" ( ),

I n sections 303(3) and 304(3) and (6), neans the percentage figure
found by expressing the aggregate nom nal value of all the shares
conprised in the relevant share capital of the |isted corporation
concerned in which the person has a short position i medi ately before
or immedi ately after (as the case may be) the relevant tine as a
percent age of the nom nal value of the issued equity share capital of
that listed corporation and rounding that figure down, if it is not a

whol e nunber, to the next whol e nunber.

306. Notifiable percentage | evel and specified
per cent age | evel

(1) The references in sections 300(4) and (8) and 302(1) to the
notifiable percentage | evel shall be construed as references to —

(a) subject to paragraph (b), 5% or
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(b) where any other percentage is prescribed by
regul ati ons, such other percentage,
and different percentages nay be prescribed in relation to
corporations of different classes or descriptions.
(2) The references in sections 300(6) and (8) and 304(3) to

specified percentage | evel shall be construed as references to -

(a) subject to paragraph (b), 1% or

(b) where any other percentage is prescribed by

regul ati ons, such ot her percentage.

307. Notification to be given and particul ars
to be contained

(1) Were a person cones under a duty of disclosure under
section 300, he shall give notification to the |isted corporation
concerned and to the rel evant exchange conpany of -

(a) the interests which he has, or had, in shares
conprised in the relevant share capital of the |isted
cor poration; and

(b) the short position (if any) which he has, or had, in
shares so conpri sed.

(2) The notification shall be given in such manner so as to
ensure that it is received by the listed corporation concerned and
t he rel evant exchange conpany at the same tine or, if it is not
practicable to do so, that it is received by the |isted corporation

and the rel evant exchange conpany one inmedi ately after the other.
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(3) The notification shall -
(a) be given in the relevant form specified for that
pur pose under section 377; and
(b) contain the particulars set out in the rel evant
provi sions of Part 4 of Schedul e 9.
(4) A duty of disclosure that arises under section 300 is not
performed unless the notification given is in conpliance with

subsection (3).

308. Time of notification
(1) The notification required by section 307 shall be given,
where the duty of disclosure arises under section 300(1), (2), (3) or
(5), within 3 business days after the day on which that duty ari ses.
(2) The notification required by section 307 shall be given,
where the duty of disclosure arises under section 300(4) or (6),

within 10 busi ness days after the day on which that duty arises.

309. Notification of famly and
corporate interests and
short positions
(1) For the purposes of this Dvision, a person is taken —
(a) to be interested in any shares conprised in the
rel evant share capital of a listed corporation in

whi ch his spouse, or any mnor child (natural or

adopted) of his, is interested; and
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(b) to have a short position in any shares so conprised in
whi ch his spouse, or any mnor child (natural or
adopted) of his, has a short position.

(2) For the purposes of this Division, a person is taken —

(a) to be interested in any shares conprised in the
rel evant share capital of a listed corporation in
which a corporation is interested; and

(b) to have a short position in shares so conprised in
whi ch a corporation has a short position,

(i) that corporation or its directors are accustoned to
act in accordance with his directions or instructions;
or

(ii) subject to subsection (5), he is entitled to exercise
or control the exercise of one-third or nore of the
voti ng power at general neetings of that corporation.

(3) \Were -

(a) a person is entitled to exercise or control the
exercise of one-third or nore of the voting power at
general neetings of a corporation; and

(b) that corporation is entitled to exercise or control

t he exercise of any of the voting power at general
neet i ngs of another corporation ("the effective voting

power "),
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then, for the purposes of subsection (2)(ii), the effective voting

power is taken as exercisable by that person.

(4)

For the purposes of subsections (2) and (3), a person is

entitled to exercise or control the exercise of voting power if -

(5)

t aken —

(a)

(b)

he has a right (whether subject to conditions or not)
t he exercise of which would nmake himso entitled; or
he is under an obligation (whether subject to
conditions or not) the fulfilnment of which would nake

himso entitled.

For the purposes of subsection (2)(ii), a person is not

(a)

(b)

(i)

to be interested in any shares conprised in the
rel evant share capital of a listed corporation in
which a corporation is interested; or

to have a short position in shares so conprised in

whi ch a corporation has a short position,

that corporation is interested in those shares or has
a short position in those shares (as the case may be)
by reason only of its obligation or power to invest

I n, manage, deal with or hold interests in those
shares on behalf of its custoners in the ordinary
course of its business as an investnent nanager,

custodi an or trustee;
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(ii) to the extent that the corporation has any right or
power to vote in respect of those shares arising from
or by reason of its capacity as an investnent nanager,
custodi an or trustee, such right or power is
exerci sabl e by that corporation independently w thout
any reference to the person; and
(iii) when performng its functions as an investnent
manager, custodian or trustee, the power of that
corporation to invest in, nanage, deal with or hold
Interests in those shares is exercised by that
corporation independently w thout any reference to the
per son.

(6) For the purposes of this section, a spouse or nminor child
(natural or adopted) of a person, or a corporation at the general
nmeetings of which a person is entitled to exercise or control the
exercise of one-third or nore of the voting power, is taken —

(a) to be interested in shares conprised in the rel evant
share capital of a |isted corporation; or
(b) to have a short position in shares so conprised,
in the sanme circunstances in which the person is taken —
(i) to be interested in shares so conprised; or
(ii) to have a short position in shares so conpri sed,
(as the case may be) by virtue of Part 2 of Schedul e 9.

(7) In subsection (5) -
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"custodi an" ( ) means a corporation the principal business of

which is to act as a custodian of securities or other property
for another person whether on trust or by contract;

"i nvest ment manager" ( ) means a corporation which —

(a) is licensed or exenpt under Part V for Type 1
regul ated activity or Type 4 regulated activity; or
(b) is licensed or exenpt in another jurisdiction for an
activity which is equivalent to the regulated activity
referred to in paragraph (a),
and is authorized to manage investnents in securities for
anot her person under a witten agreenent;

"trustee" ( ) nmeans a corporation the principal business of which

is to hold property bel onging to another person under the

provi sions of a trust deed.

310. Agreenent to acquire interests in
particular |isted corporation

(1) This section applies in relation to an agreenent between 2
or nore persons which includes provision for the acquisition by any
one or nore of themof interests in shares conprised in the rel evant
share capital of the target corporation, if -

(a) the agreenent al so includes provisions inposing
obligations or restrictions on any one or nore of the
parties to it with respect to their use, retention or

di sposal of their interests in shares conprised in the
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rel evant share capital of the target corporation
acquired in pursuance of the agreenent (whether or not
together with any other interests of theirs in the
shares conprised in the relevant share capital of the
target corporation to which the agreenment relates); or

(b) the agreenent provides for the naking of a |oan, or
the providing of security for a loan, by a controlling
person or a director of the target corporation to any
person on the understanding or with the know edge t hat
such loan (or any part thereof) would be used or
applied for the acquisition of an interest in shares
conprised in the relevant share capital of the target
cor poration,

and an interest in shares conprised in the rel evant share capital of
the target corporation is in fact acquired by any of the parties in
pur suance of such agreenent.

(2) The reference in subsection (1)(a) to the use of interests
in shares conprised in the relevant share capital of the target
corporation shall be construed as a reference to the exercise of any
rights, or of any control or influence, arising fromthose interests
(including the right to enter into any agreenent for the exercise, or
for the control of the exercise, of any of those rights by another
person).

(3) Once any interest in shares conprised in the relevant share

capital of the target corporation has been acquired in pursuance of
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an agreenent to which this section applies, this section continues to
apply to the agreenent irrespective of -

(a) whether or not any further acquisitions of interests
I n shares conprised in the rel evant share capital of
the target corporation take place in pursuance of the
agr eenent ;
(b) any change in the persons who are for the tine being
parties to it; and
(c) any variation of the agreenent,
so long as the agreenment continues to include provisions of any
description referred to in subsection (1)(a) or (b).

(4) The references in subsection (3) to the agreenent include
ref erences to any agreenent having effect (whether directly or
indirectly) in substitution for an earlier agreenent.

(5) The references in subsection (1) to an agreenent, in so far
as subsection (1)(a) applies, shall not include -

(a) references to an agreenent which is not legally
bi nding unless it involves nutuality in the
undert aki ngs, expectations or understandi ngs of the
parties to it; and

(b) references to an agreenent to underwite or sub-
underwite any offer of shares in a corporation, if
the agreenent is confined to that purpose and any

matters incidental to it.
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(6) The references in subsection (1) to an agreenent, in so far
as subsection (1)(b) applies, shall not include references to an
agreenment under which a controlling person or a director of the
target corporation makes the loan in the ordinary course of his
busi ness as -
(a) an authorized financial institution;
(b) a licensed noney | ender within the neaning of the
Money Lenders Ordi nance (Cap. 163); or
(c) an exchange participant of a recogni zed exchange
conpany, a licensed securities dealer or an exenpt
securities dealer.

(7) For the purposes of this section, "controlling person" (
), inrelation to a corporation, nmeans a person who, either

alone or with any of his associates, is —
(a) entitled to exercise or control the exercise of not
| ess than -
(i) subj ect to subparagraph (ii), 35% or
(ii) where any other percentage is prescribed by
rul es made by the Commi ssion for the
pur poses of this subsection, such other
per cent age,
of the voting power at general neetings of the

cor poration;
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(b) bhas the right to nominate any of the directors of the
cor poration; or
(c) has an interest in shares carrying the right to —
(1) vet o any resol ution; or
(i) vary, nodify, limt or add conditions to any
resol ution,
at general neetings of the corporation.
(8) In subsection (6) —

"exenpt securities dealer” ( ) neans a person exenpt

under Part V for Type 1 regul ated activity;

"licensed securities dealer” ( ) neans a person |icensed

under Part V for Type 1 regul ated activity.

311. Notification of interests of parties to
agr eenent

(1) 1In the case of an agreenent to which section 310 applies,
each party to the agreenent is taken, for the purposes of this
Division, to be interested in any shares conprised in the rel evant
share capital of the target corporation in which any other party to
the agreenent is interested apart fromthe agreenent (whether or not
the interest of the other party in question was acquired, or includes
any interest which was acquired, in pursuance of the agreenent).

(2) For the purposes of subsection (1), and al so for those of
section 312, an interest of a party to such an agreenent in shares

conprised in the relevant share capital of the target corporation is
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an interest apart fromthe agreenent if he is interested in those
shares otherwi se than by the application of section 310 and this
section in relation to the agreenent.

(3) Accordingly, any such interest of the party to the
agreenment (apart fromthe agreenent) includes, for the purposes of
subsection (1), any interest which he is taken to have under section
309 or by the application of section 310 and this section in relation
to any other agreenment with respect to shares conprised in the

rel evant share capital of the target corporation to which he is a

party.

312. Duty of parties to agreenent acting

together to keep each ot her

i nf or med

(1) A person who is a party to an agreenent to which section
310 applies is subject to the requirenents of this section at any
time when -

(a) the target corporation is a listed corporation, and he
knows it to be so;

(b) the shares in the target corporation to which the
agreenent relates consist of or include shares
conprised in the relevant share capital of the target
corporation, and he knows that to be the case; and

(c) he knows the facts which make the agreenent one to

whi ch section 310 applies.
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(2) A person who is subject to the requirements of this section
Is under a duty to give notification to every other party to the
agreenent of the relevant particulars of his interest apart fromthe
agreenent (if any) in shares conprised in the relevant share capita
of the target corporation -
(a) on his first becom ng subject to the requirenents of
this section; and
(b) on each occurrence after that tine and while he is
still subject to those requirenents of any event or
change referred to in section 300(1), (2), (3) or (4)
(as it applies to his case otherw se than by reference
to interests which he is taken to have under section
311 as applying to that agreenent).
(3) The relevant particulars to be notified under subsection
(2) are the nunber of shares (if any) conprised in the rel evant share
capital of the target corporation which the person giving the
notification would be required to state as his interest if he were
under the duty of disclosure with respect to that interest (apart
fromthe agreenent) imediately after the tinme when the duty to give
notification under subsection (2) arose.
(4) A person who is a party to an agreenent to which section
310 applies is under a duty to give notification to every other party
to the agreenent of his current address —
(a) on his first becom ng subject to the requirenents of

this section; and
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on any change in his address occurring after that tine

and while he is still subject to those requirenents.

(5) If a person is under a duty to give any notification

required by this section to any other person, the notification shal

be given within 3 business days after the day on which that duty

ari ses.

313. Circunstances in which persons have
Interests in shares or short
positions by attribution

(1) In sections 300 to 304 -

(a)

(b)

(c)

references to a person acquiring an interest in shares
conprised in the relevant share capital of a listed
corporation or ceasing to be interested in shares so
conprised include references to his becom ng or
ceasing to be interested in those shares by virtue of
anot her person's interest;

references to the nature of a person's interest in
shares conprised in the relevant share capital of a

| i sted corporation as being not the same include
references to a change in the nature of his interest
in those shares by virtue of a change in the nature of
anot her person's interest; and

references to a person conmng to have a short position
in shares conprised in the relevant share capital of a

| isted corporation or ceasing to have a short position
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in shares so conprised include references to his
comng to have or ceasing to have a short position in
t hose shares by virtue of another person's short

posi tion.

(2) Subsection (1) applies where —

(a)

(b)

(¢c)

a person becones or ceases to be interested in shares
conprised in the relevant share capital of a |isted
cor poration;

the nature of his interest in shares so conprised
changes; or

he cones to have or ceases to have a short position in

shares so conpri sed,

under section 309 or 311 (as the case may be) whether -

(i)

(i)

by virtue of the fact that the other person who is

i nterested, or has a short position, in those shares
becones or ceases to be a person by reference to whose
I nterests or short positions (if any) he is taken to
have an interest or short position (as the case nay
be) under section 309 or 311;

I n consequence of the fact that the other person has
becone or ceased to be interested in those shares, the
nature of the other person's interest in those shares
has changed, or the other person has cone to have or
ceased to have a short position in those shares (as

the case may be);
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(ii1) 1in consequence of the fact that he hinself beconmes or
ceases to be a party to an agreenent to which section
310 applies to which the other person interested in
those shares is for the tinme being a party; or
(iv) in consequence of the fact that an agreenent to which
both he and the other person are parties becones or
ceases to be one to which section 310 applies.
(3) Upon -
(a) a person becom ng or ceasing to be interested in
shares conprised in the relevant share capital of a
| i sted corporation;
(b) a change in the nature of a person's interest in
shares so conprised; or
(c) a person comng to have or ceasing to have a short
position in shares so conpri sed,
(as the case may be) in the circunstances specified in subsection
(2), the person shall be deened to know that he has acquired an
interest in those shares or has ceased to be interested in those
shares, or that the nature of his interest in those shares has
changed, or that he has cone to have a short position in those shares
or has ceased to have a short position in those shares (as the case
may be), when he knows both -
(i) the relevant facts with respect to the other person's
i nterest or short position (as the case may be) in

t hose shares; and
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the relevant facts by virtue of which he hinself has
becone or ceased to be interested, or cone to have or
ceased to have a short position (as the case may be)

in those shares under section 309 or 311

(4) A person has the know edge referred to in subsection (3)(i)

I f he knows (whether contenporaneously or not) either —

(a)

(b)

of the fact that the other person is interested in

t hose shares, or the nature of the other person's
interest in those shares changes, or the other person
has a short position in those shares (as the case may
be) at any material tinme; or

of the fact that the other person has becone or ceased
to be interested in those shares, or the nature of the
ot her person's interest in those shares has changed,

or the other person has cone to have or ceased to have
a short position in those shares (as the case may be)

at any material tine.

(5) A person shall be deened to know of the fact that -

(a)

(b)

the other person is interested in those shares or the
nature of the other person's interest in those shares
changes (as the case may be); or

t he ot her person has becone or ceased to be interested
I n those shares or the nature of the other person's
interest in those shares has changed (as the case nmay

be) ,
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i f he has been notified under section 312 of facts which indicate
that the other person is or has becone or ceased to be interested in
those shares or the nature of the other person's interest in those
shares changes or has changed (as the case may be), whether on the
ot her person's own account or by virtue of a third party's interest
in them

(6) In subsection (4), "material time" ( ) neans any tine

at which the interests or short positions (as the case nmay be) of the
person concerned which are taken to be his under section 309 or 311

fall or fell to be so taken

314. Notification by agents
Where a person authorizes another person ("the agent") -

(a) to acquire or dispose of, on his behalf, interests in
shares conprised in relevant share capital of a listed
corporation; or

(b) to have or cease to have, on his behal f, short
positions in shares so conpri sed,

he shall secure that the agent notifies himinmedi ately of
acquisitions or disposals of interests, or having or ceasing to have
short positions, effected by the agent which will or nmay give rise to
any duty of disclosure or any duty to give notification under this
Division or Division 3 with respect to his interests or short

positions in those shares.
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315. Duty to publish and notify Mnetary

Aut hority of information

gi ven under section 307

(1) Upon receipt of any information under section 307, the
rel evant exchange conpany shall forthwi th publish such information in
such manner and for such period as may be approved by the Conm ssion.

(2) Wenever a listed corporation that is, or is the holding
conpany of, an authorized financial institution receives information
from a person under section 307, and that information relates to
shares conprised in the relevant share capital of the listed
corporation, the listed corporation is under a duty to notify the
Monetary Authority of that information.

(3) If alisted corporation is under a duty to give any
notification required by subsection (2), the notification shall be
given before the end of the business day after the day on which that
duty ari ses.

(4) If default is made in conplying with subsection (2) or (3),
the |listed corporation concerned and every officer of it who is in
default commt an offence and each is liable on conviction to a fine

at | evel 1.

316. O fences for non-conpliance with
notification requirenents

(1) A person who -
(a) fails to perform wthin the specified period, a duty

of disclosure under this Division in accordance with
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the provisions of this D vision applicable to that
duty;

(b) in purported performance of any such duty nakes to a
| isted corporation or to the relevant exchange conpany
a statenment which he knows to be false, or recklessly
makes to a listed corporation or to the rel evant
exchange conpany a statenent which is fal se;

(c) fails to perform within the specified period, a duty
to give anot her person a notification required by
section 312 in accordance with the provisions of this
Di vision applicable to that duty; or

(d) fails, without reasonabl e excuse, to conply with
section 314 to secure the giving of notificat