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SECURITIES AND FUTURES (DISCLOSURE OF INTERESTS—
SECURITIES BORROWING AND LENDING) RULES

(Made by the Securities and Futures Commission under section
377 of the Securities and Futures Ordinance (Cap. 571)
after consultation with the Financial Secretary)

1. Commencement

These Rules shall come into operation on the day appointed for the
commencement of the Securities and Futures Ordinance (Cap. 571).

2. Interpretation

(1) In these Rules, unless the context otherwise requires—

“approved lending agent” (#Z#fE H A A) means a corporation approved by
the Commission in accordance with section 8, in so far as the approval has
not been withdrawn under that section;

“collateral” (#£##4h) means any money, securities, letter of credit or guarantee
deposited with, or otherwise provided by or on behalf of a borrower of
shares, to a lender of the shares (or deposited or provided in accordance
with the lender’s instructions) under a relevant agreement, which is so
deposited or provided as security for the return of shares lent under the
relevant agreement;

“duty of disclosure” (#%#% & 1) has the meaning assigned to it by section 308 of
the Ordinance;

“equivalent shares” (FH%/f7) means shares of an identical description,
nominal value and amount to the particular shares lent by, or transferred
or delivered to, an approved lending agent or a regulated person (as the
case may be);

“listed corporation” (_tTi{%#) has the meaning assigned to it by section 308 of
the Ordinance;

“mark to market” (¥ZMTT{HFT4 2 %) means to adjust the valuation of shares
lent or collateral, being the subject of a relevant agreement, to reflect their
current market values;

“prescribed purpose” (#]#] H ), in relation to shares lent or borrowed under a
relevant agreement, means—

(a) on-lending the shares, under the terms of another relevant
agreement, to a third party; or

(b) returning the shares, under the terms of the first-mentioned
relevant agreement, to the same person from whom the shares
were borrowed;
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“qualified shares” (& & kf7) means shares—

(a) 1n which a person is interested;

() which the person has authorized an approved lending agent to
lend as his agent; and

(¢) which the approved lending agent is authorized to lend only
under a relevant agreement,

and, in the case where any of those shares have been lent by the approved
lending agent under a relevant agreement, shall include the shares so lent,
only if the right of the approved lending agent under the relevant
agreement to require the return of the shares has not been extinguished;

“regulated person” (ZZ#E A1) means—

(a) an intermediary licensed or registered under Part V of the
Ordinance for Type 1 regulated activity; or

(b) a corporation which is licensed, registered or exempt in a place
outside Hong Kong recognized for the purposes of these Rules
by the Commission for an activity which in the opinion of the
Commission is equivalent to Type 1 regulated activity;

“relevant agreement” (A FlH#%) means a securities borrowing and lending
agreement containing provisions under which—

(a) on delivery of the shares borrowed, the borrower of shares is
required to deliver to the lender of the shares (or in accordance
with the lender’s instructions), collateral of a value exceeding the
market value of the shares lent, as security for the return of the
shares lent;

(b) the value of the collateral and the shares lent are marked to
market on a daily basis, and the borrower 1s required to provide
additional collateral if the value of the collateral is less than the
market value of the shares lent; and

(¢) the lender can require the return of the shares lent, and the
borrower is obliged to return the shares, at any time on giving
notice to the borrower,

and such provisions are of the essence of the agreement;

“relevant event” (HEFEF) for the purposes of these Rules, and for
determining a duty of disclosure and a duty to give a notification under
Part XV of the Ordinance pursuant to these Rules, means in a case under
section 3(3), 5(4) or (5) or 7(2), (3) or (4), the circumstances referred to in
such section;

“relevant share capital” (FBIKA) has the meaning assigned to it by
section 308 of the Ordinance;
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“relevant time” (A BFFfH) means the time of the occurrence of the relevant
event,
“shares” (&f%) means shares comprised in the relevant share capital of a listed
corporation and includes—
(a) an interest in the shares so comprised; and
(b) equivalent shares;
“short position” (X&) has the meaning assigned to it by section 308 of the

Ordinance.

(2) For the purposes of these Rules, a reference to shares lent shall be
construed as a reference to shares transferred or delivered by a person, under a
relevant agreement, to another person who has to return the shares to the first-
mentioned person, when required to do so, and a reference to shares borrowed
shall be construed accordingly.

3. Exclusion for a person lending
through an approved lending
agent

(1) Subject to subsection (3), a person who would otherwise come under
a duty of disclosure under section 310 of the Ordinance in the circumstances
specified in section 313(1)(d) of the Ordinance is not under such a duty if the
change in the nature of his interest in shares occurs in the circumstances
specified in subsection (2).

(2) Subsection (1) applies where—

(a) the shares are transferred or delivered by the person to an
approved lending agent on condition that the shares—

(1) are held by the approved lending agent, as agent for the
person, for lending only and for no other purpose; and

(1) may only be lent under a relevant agreement;

(b) qualified shares are lent by an approved lending agent to a
borrower under a relevant agreement;

(¢) qualified shares lent by an approved lending agent are returned
to the person by the approved lending agent; or

(d) qualified shares lent by an approved lending agent are returned
to the approved lending agent by a borrower under a relevant
agreement.

(3) If the shares referred to in subsection (1) are used by the approved
lending agent in circumstances other than those specified in subsection (2),
there shall be taken, for the purposes of Divisions 2 to 5 of Part XV of the
Ordinance, to have been a change in the nature of the person’s interest in the
shares that were so used at the relevant time.
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4. Notification by an approved
lending agent

Where a person authorizes an approved lending agent to lend shares, only
under a relevant agreement, as agent and—
(a) the approved lending agent lends qualified shares to a borrower
under the terms of a relevant agreement; or
(b) qualified shares are returned to the approved lending agent by
the borrower,
the person shall not be required to secure under section 321 of the Ordinance
that the approved lending agent notifies him of the lending or return of the
qualified shares.

5. Exclusion for an approved lending
agent and a person controlling
an approved lending agent

(1) Subject to subsection (5), an approved lending agent who would
otherwise come under a duty of disclosure under section 310 of the Ordinance
in the circumstances specified in section 313(1) of the Ordinance is not under
such a duty in the circumstances specified in subsection (3).

(2) Subject to subsection (5), a person taken under section 316(2) of the
Ordinance to be interested in shares in which an approved lending agent is
interested who would otherwise come under a duty of disclosure under
section 310 of the Ordinance in the circumstances specified in section 313(1) of
the Ordinance is not under such a duty in the circumstances specified in
subsection (3).

(3) The circumstances referred to in subsections (1) and (2), in which the
approved lending agent or person (as the case may be) is not under a duty of
disclosure, are those where—

(a) qualified shares are transferred or delivered by the person to the
approved lending agent;

(b) shares held by, or on behalf of, the approved lending agent
become qualified shares when the person referred to in
paragraph (a) authorizes the approved lending agent to lend the
shares;

(¢) qualified shares are lent by the approved lending agent to a
borrower under a relevant agreement;

(d) qualified shares lent by the approved lending agent are returned
to the approved lending agent by a borrower under a relevant
agreement;

(e) qualified shares held by, or on behalf of, the approved lending
agent cease to be qualified shares; or
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(f) qualified shares are returned to the person referred to in
paragraph (a) by the approved lending agent.

(4) (a) In the circumstances specified in—

(1) subsection (3)(a) or (b), the approved lending agent and the
person referred to in subsection (2)(if any) are taken, for the
purposes of Divisions 2 to 5 of Part XV of the Ordinance,
to have acquired an interest in the shares at the relevant
time; or

(1) subsection (3)(e) or (f), the approved lending agent and the
person referred to in subsection (2)(if any) are taken, for the
purposes of Divisions 2 to 5 of Part XV of the Ordinance,
to have ceased to have an interest in the shares at the
relevant time; and

(b) 1n the circumstances where the approved lending agent ceases to
have a subsisting right, under the relevant agreement under
which qualified shares were lent, to require the return of the
shares, the approved lending agent and the person referred to in
subsection (2)(if any) are taken, for the purposes of Divisions 2
to 5 of Part XV of the Ordinance, to have ceased to have an
interest in the shares at the relevant time,

the approved lending agent and the person referred to in subsection (2)(if any)
shall, where a duty of disclosure arises under section 310 of the Ordinance in
such circumstances, come under a duty of disclosure.

(5) If an approved lending agent fails to comply with any requirement
imposed under section 9, the approved lending agent and the person referred
to in subsection (2)(if any) are taken, for the purposes of Divisions 2 to 5 of
Part XV of the Ordinance, to have acquired an interest in all qualified shares
in which the approved lending agent was interested under the terms of a
relevant agreement—

(a) 1n the case of a failure to comply with section 9(1), on the last
day of the period within which the approved lending agent is
required to make the record;

(b) 1n the case of a failure to comply with section 9(3)(a), on the first
day that the approved lending agent fails to retain the record; or

(¢) 1n the case of a failure to comply with section 9(3)(b), on the last
day of the period within which the approved lending agent is
required to provide the record,

and subsections (1) and (2) shall not apply to any interest of the approved
lending agent in qualified shares after that day.
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6. Exclusion of certain particulars
to be specified in notification

Where a duty of disclosure arises under section 310 of the Ordinance in
the circumstances specified in section 5(4), an approved lending agent or a
person referred to in section 5(2)(if any) shall, in performing the duty of
disclosure, only specify in the notification given under section 324 of the
Ordinance its or his name and address, and (so far as it or he is aware) the
particulars specified—
(a) (in the case of an approved lending agent) in section 326(1)(a),
(b), (d), (e) and (k) of the Ordinance; and
() (in the case of a person referred to in section 5(2)) in section
326(1)(a), (b), (d), (e), (g), (i) and (k) of the Ordinance.

7. Prescribed interests and short positions
in shares of a regulated person to be
disregarded for the purpose
of notification

(1) Subject to subsections (2), (3) and (4), the following interests or
classes of interests, and short positions or classes of short positions, are
prescribed for the purposes of section 323 of the Ordinance—

(a) an interest or short position in the shares of a regulated person
where the shares—

(1) have been borrowed by the regulated person under a
relevant agreement; and

(1) are used, or are intended to be used, by the regulated person
or by a related corporation of the regulated person within 5
business days after the date on which the shares were
acquired by the regulated person for a prescribed purpose;
and

(b) an interest or short position in the shares of a regulated person
where the shares—

(1) in the case where shares have been lent by the regulated
person under a relevant agreement to a borrower, are
returned to the regulated person under the relevant
agreement by the borrower; and

(1) are used, or are intended to be used, by the regulated person
or by a related corporation of the regulated person within 5
business days after the date on which the shares were
returned to the regulated person for a prescribed purpose.
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(2) Where the shares are not used for a prescribed purpose by the
regulated person, or by a related corporation of the regulated person, within
the period of 5 business days as specified in subsection (1)(a)(i1) or (b)(i1), the
regulated person is taken to have acquired an interest or come to have a short
position (as the case may be) in the shares for the purposes of Divisions 2 to 5
of Part XV of the Ordinance on the last day of that period.

(3) Where the shares are used for a purpose, other than a prescribed
purpose, by the regulated person, or by a related corporation of the regulated
person, within the period of 5 business days as specified in subsection (1)(a)(i1)
or (b)(11), the regulated person is taken to have acquired an interest or come to
have a short position (as the case may be) in the shares for the purposes of
Divisions 2 to 5 of Part XV of the Ordinance on the day that the shares are
used for that purpose.

(4) If a regulated person fails to comply with any requirement imposed
under section 10, all interests and short positions of the regulated person in
shares that are interests and short positions prescribed under subsection (1)
shall cease to be such prescribed interests and short positions and the regulated
person is taken, for the purposes of Divisions 2 to 5 of Part XV of the
Ordinance, to have acquired an interest and come to have a short position in
the shares—

(a) 1n the case of a failure to comply with section 10(1), on the last
day of the period within which the regulated person is required
to make the record;

(b) 1n the case of a failure to comply with section 10(3)(a), on the
first day that the regulated person fails to retain the record; or

(¢) in the case of a failure to comply with section 10(3)(b), on the
last day of the period within which the regulated person is
required to provide the record,

and subsection (1) shall not apply to any interest or short position in shares of
the regulated person after that day.

8. Approved lending agents

(1) The Commission may, upon application by a corporation, approve in
writing, the corporation as an approved lending agent for the purposes of these
Rules.

(2) An application under subsection (1) shall be made in a form specified
by the Commission and be accompanied by—

(a) such information and particulars as the Commission may
reasonably require; and

() an application fee prescribed by rules made under section 395 of
the Ordinance for the purposes of this section.
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(3) The Commission may refuse to approve an applicant corporation as
an approved lending agent.

(4) An approval under subsection (1) shall be subject to compliance by
the applicant corporation with section 9 and such reasonable conditions as the
Commission may impose from time to time.

(5) Where the Commission refuses an application of an applicant
corporation under subsection (3), the Commission shall notify the applicant
corporation in writing of the decision and the reasons for refusal.

(6) Where the Commission is satisfied that it is appropriate to do so the
Commission may, by notice in writing serve on the corporation approved
under subsection (1), withdraw its approval with effect from the date specified
in the notice.

9. Records to be kept by an
approved lending agent

(1) Where—
(a) qualified shares are transferred or delivered by a person to an
approved lending agent, as referred to in section 5(3)(a);
(b) shares become qualified shares, as referred to in section 5(3)(b);
(c¢) an approved lending agent lends qualified shares, as referred to
in section 5(3)(¢);
(d) qualified shares are returned to the approved lending agent, as
referred to in section 5(3)(d);
(e) qualified shares held by, or on behalf of, an approved lending
agent cease to be qualified shares, as referred to in section
5(3)(e);
(f) qualified shares are returned to a person, as referred to in section
53)(f); or
(g) an approved lending agent ceases to have a subsisting right to
require the return of qualified shares, as referred to in section
5(4)(b),
the approved lending agent shall, within 3 business days after the occurrence of
the event, make a record of the event.
(2) A record made under subsection (1) shall contain the following
particulars—
(a) the date of the occurrence of the event;
(b) the description and quantity of the shares or qualified shares
which are the subject of the event; and
(¢) (in the case of an event referred to in subsection (1)(c), (d), and
(g)) the value of any collateral given, taken, returned or given up
(as the case may be) in the event.
(3) An approved lending agent shall—
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(a)

()

retain the record made under subsection (1) for not less than 3
years after the last day of the period within which the record is
required to be made; and

if requested by the Commission at any time within 3 years after
the last day of the period within which the relevant record is
required to be made, provide such record to the Commission
within 5 business days after the date of the request.

10. Records to be kept by a
regulated person

(1) Where—

(a)
(0)
(c)

(d)

shares are borrowed by a regulated person, as referred to in

section 7(1)(a)(1);

shares are returned to a regulated person, as referred to in

section 7(1)(b)(1);

shares are used for a prescribed purpose by a regulated person,

or by a related corporation of the regulated person, within 5

business days after the date on which the shares are acquired or

returned (as the case may be), as referred to in section 7(1)(a)(ii)

or (b)(i1); or

shares—

(1) borrowed by a regulated person, as referred to in section

7(1)(@)(@); or

(i1) returned to a regulated person, as referred to in section
(b)),

are not used for a prescribed purpose by the regulated person, or

by a related corporation of the regulated person, within 5

business days after the date on which the shares are acquired or

returned (as the case may be),

the regulated person shall, within 3 business days after the occurrence of the
event, make a record of the event.
(2) A record made under subsection (1) shall contain the following

particulars—
()
(b)

(c)

the date of the occurrence of the event;

the description and quantity of the shares which are the subject
of the event; and

the value of any collateral given, taken, returned or given up (as
the case may be) in the event.

(3) A regulated person shall—

(a)

retain the record made under subsection (1) for not less than 3
years after the last day of the period within which the record is
required to be made; and
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(b) 1if requested by the Commission at any time within 3 years after
the last day of the period within which the relevant record is
required to be made, provide such record to the Commission
within 5 business days after the date of the request.

Andrew Len Tao SHENG

Chairman,
Securities and Futures Commission
9 December 2002

Explanatory Note

These Rules prescribe the circumstances in which persons lending shares
are exempt from the duty of disclosure under Divisions 2 to 5 of Part XV of
the Securities and Futures Ordinance (Cap. 571)(“the Ordinance™), subject to
the conditions that the shares are lent through approved lending agents (which
are corporations approved by the Securities and Futures Commission) and
records are duly kept.

2. These Rules also prescribe interests and short positions in shares held by
regulated persons (which are licensed or registered intermediaries or overseas
corporations dealing in securities) that are to be disregarded under section 323
of the Ordinance for the purpose of notification, subject to the condition that
records are duly kept.



