Industry briefing

Guidelines on Online Distribution and
Advisory Platforms

Introduction




Consultation conclusions on the Guidelines released on 28 Mar 2018

–
–

Tailored guidance on the design and operation of online platforms

–

Clarify how the Suitability Requirement would operate in an online
environment

Facilitate distribution of simple products on online platforms

–





Guidance on the provision of automated or robo-advice

Clarify that the posting of factual, fair and balanced materials will not
trigger the Suitability Requirement

Additional protective measures for the sale of complex products on online
platforms:

–
–

Ensure the suitability of complex products sold

–

Prominent and clear warning statements

Sufficient information on the key nature, features and risks of a complex
product

The Guidelines will become effective on 6 April 2019
Suitability Requirement webpage
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Guidelines – Introduction (Ch.1)


Scope of application of the Guidelines



Applicable to all licensed or registered persons when
conducting regulated activities in providing order execution,
distribution and/or advisory services in respect of investment
products via online platforms



It is possible that some websites operated by intermediaries
may not amount to conducting regulated activities, for
example:

–
–



merely showcasing investment products
providing advice on asset allocation among general asset
classes without providing advice concerning specific
investment products

Take into account activities targeting Hong Kong investors
conducted by the intermediary via all channels in their totality
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Guidelines – Core Principles (Ch.2)
6 core principles identified:

 CP1. Proper design – A Platform Operator should
ensure that the Online Platform is properly designed
and operated in compliance with all applicable laws and
regulations

– act with due skill, care and diligence when posting any
information and materials

– appropriate access rights and controls for compliance with
C(WUMP)O or Part IV of the SFO
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Guidelines – Core Principles (Ch.2)
Overseas ETFs

 Part IV of SFO – The offering of unauthorized CIS remain subject to the
offers of investments restrictions under Part IV of the SFO – eg, they
may only be offered to professional investors.

–

Proper design and appropriate access rights and controls

 Making available overseas ETFs on Online Platforms – the following
examples are unlikely to be prohibited under Part IV of the SFO:

 The platform makes a recommendation to a client with whom it has a
one-to-one advisory relationship to invest in particular overseas ETFs
after taking into account that client’s personal circumstances

 A Platform Operator provides execution services for overseas ETFs,
and the platform does not set out any information about these ETFs
(save for information on the exchanges for which it provides
execution services) and clients are only able to access factual
information about such ETFs after keying in the relevant stock code
themselves

 Platform Operators are encouraged to seek professional advice.
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Guidelines – Core Principles (Ch.2)
 CP2. Information for clients – A Platform Operator should
make clear and adequate disclosure of relevant material
information on its Online Platform

– where selected lists of investment products are posted,
setting out or making available the objective criteria by
reference to which such investment products are selected

– informing clients of the scope and limitations of services and
investment products

– disclosing to clients any remuneration to be paid by the client
or other persons to the Platform Operator

 CP3. Risk management – A Platform Operator should ensure
the reliability and security (including data protection and
cybersecurity) of its Online Platform

7

Guidelines – Core Principles (Ch.2)
 CP4. Governance, capabilities and resources – A Platform
Operator should ensure that there are robust governance
arrangements in place for overseeing the operation of its Online
Platform as well as adequate human, technology and financial
resources available to ensure that the operations of its Online
Platform are carried out properly

 CP5. Review and monitoring – Appropriate reviews of all
activities conducted on the Online Platform should be performed
by a Platform Operator as part of its ongoing supervision and
monitoring obligation

 CP6. Record keeping – A Platform Operator should maintain
proper records in respect of its Online Platform
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Guidelines – General requirements (Ch.3)
 Chapter 3: General Requirements
–

Existing requirements platform operators should note, for
example:





Conduct requirements
Restrictions on the offer of investments
Requirements in relation to the materials posted on an Online
Platform such as relevant advertising guidelines
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Guidelines – Robo-advice (Ch.4)
 Provision of investment advice (including robo-advice) on an
Online Platform will trigger the Suitability Requirement

 The Guidelines generally intend to apply to robo-advice
services which involve client-facing tools

 Where client-facing tools are not involved, intermediaries are
reminded to comply with other applicable requirements (eg,
the Code of Conduct, FAQs)

 Auto-rebalancing would generally be regarded as a
recommendation and trigger the Suitability Requirement

10

Guidelines – Robo-advice (Ch.4)
General requirements

 Information for clients
 Client profiling
 System design and development
 Supervision and testing of algorithms
 Adequate resources
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Guidelines – Robo-advice (Ch.4)
 Rebalancing
– Ensure effective practices for automatic rebalancing
– Where flexibility to opt-out of automatic portfolio rebalancing is
offered:

 inform clients of the potential risks and consequences
 warn clients that the original portfolio could, as a result of the
opt-out, become unsuitable for them and that they require a
different service to be provided

 If a client insists on opting out:

 ensure the client has acknowledged and confirmed
agreement to the change in the scope and terms of services
going forward
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Guidelines – the Suitability Requirement (Ch.5)
 Determinants of whether the Suitability Requirement is triggered:
– Context, such as the manner of presentation
– Content of product-specific materials posted on an Online
Platform

– Design and overall impression created by the platform content

 The posting of factual, fair and balanced materials should not in itself
amount to a solicitation or recommendation in the absence of other
facts and circumstances which may reasonably be expected to
influence investors

– Additional factors which would induce a client to enter into a
transaction or that would put pressure on a client to proceed with
a transaction

 Clarifications and examples provided in relevant FAQs on SFC’s
website

 Holistic assessment based on all facts and circumstances – where
there is interactive communications, analysis of the content and
context in each case
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Guidelines – Examples of triggers
 Examples of when the Suitability Requirement is NOT triggered:
–

Posting of model portfolios that are constructed using objective criteria
(eg, research data, performance data, asset allocation
strategies/models) which are not linked to or generated based on
information provided by the client.

–

Posting statistics or trends in customer activities involving a particular
product that are factual and based on objective criteria and do not put
pressure on a client to proceed with a transaction (for example, setting
out a list of investment products with a description that “Other clients
who bought product A also looked at these products”).

 Examples of when the Suitability Requirement IS triggered:
–

Persistent pop-ups or flashing in connection with a specific investment
product

–

Presenting a model portfolio that allocates a percentage of the portfolio
to a class of products (eg, bonds) but there is only one product in that
class of product offered by the platform.

–

Showing the performance of a model portfolio offered by the platform
against the performance of the client’s current portfolio held with the
platform without the client requesting such a comparison.
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Guidelines – Complex products (Ch.6)
 What is a complex product?
– IOSCO definition: Product whose terms, features and risks are not

reasonably likely to be understood by a retail investor because of its
complex structure

–

Factors set out in the Guidelines to determine whether an
investment product is complex or not:
i.

whether the investment product is a derivative product;

ii.

whether a secondary market is available for the investment product at
publicly available prices;

iii.

whether there is adequate and transparent information about the
investment product available to retail investors;

iv.

whether there is a risk of losing more than the amount invested;

v.

whether any features or terms of the investment product could
fundamentally alter the nature or risk of the investment or pay-out profile
or include multiple variables or complicated formulas to determine the
return; and
Note: This would include, for example, investments that incorporate a
right for the investment product issuer to convert the instrument into a
different investment.

vi.

whether any features or terms of the investment product might render the
investment illiquid and/or difficult to value.
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Guidelines – Complex products (Ch.6)
 What is a complex product?
– Platform Operators should determine whether a product may be
treated as non-complex or complex with due skill, care and
diligence

–

It is the Platform Operator’s responsibility to determine whether
the product is complex having regard to the relevant
considerations set out in the Guidelines and relevant FAQs

–

For overseas products including overseas exchange-traded
products (eg, shares, ETFs and REITs) and unauthorized funds,
Platform Operators should exercise extra caution where the
product is traded on an exchange or authorized or approved in a
jurisdiction which is not a specified jurisdiction

16

Guidelines – Complex products (Ch.6)
Steps to determine whether a product is complex – for example,
overseas exchange-traded products
Step 1: Factors set out in para 6.1 of
the Guidelines

Step 2: Non-exhaustive list of
examples of non-complex and complex
products

Step 3: Same type as an investment
product in the non-exhaustive list of
examples?

Step 4: Traded on an exchange in a
specified jurisdiction for exchangetraded products?

For example, a
Platform Operator
may generally
treat shares or
physical ETFs
traded on an
exchange in the
US* as noncomplex

* Offer of these unauthorized ETFs is still subject to Part IV of the SFO.
This flowchart is provided for illustrative purpose and reference only. Intermediaries should refer to the Guidelines and relevant
FAQs for the specific requirements.
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Guidelines – Complex products (Ch.6)
Steps to determine whether a product is complex – for example,
unauthorized funds (unlisted)
Step 1: Factors set out in para 6.1 of
the Guidelines

Step 2: Non-exhaustive list of
examples of non-complex and complex
products

Step 3: (i) Non-derivative fund? (ii)
Public fund (ie, authorized or approved
for offering to retail investors by an
overseas regulator)?

Step 4: Public fund in a specified
jurisdiction for non-exchange-traded
unauthorized funds?

For example, a Platform
Operator may generally treat
the following products as noncomplex:
- plain vanilla Undertakings
for Collective Investment
in Transferable Securities
(UCITS) that is not SFCauthorized but is
authorized or approved for
offering to retail investors
in Luxembourg*
- a non-derivative equity
fund authorized or
approved for offering to
retail investors in Ireland*

* Offer of these unauthorized funds is still subject to Part IV of the SFO.
This flowchart is provided for illustrative purpose and reference only. Intermediaries should refer to the Guidelines and relevant
FAQs for the specific requirements.
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Guidelines – Complex products (Ch.6)
 Specified jurisdictions
(a) Non-exchange-traded unauthorized funds

–

Recognized Jurisdictions Schemes (RJS) and jurisdictions where there is a
Mutual Recognition of Funds (MRF) arrangement in place, namely:



Asia Pacific – Australia, Mainland China, Malaysia, Taiwan



Europe – France, Germany, Guernsey, Isle of Man, Ireland, Jersey,
Luxembourg, Switzerland, the UK



America – the US

(b) Exchange-traded products

–

Includes jurisdictions in which the specified exchanges set out in the SFO and
the Securities and Futures (Financial Resources) Rules are located:



Asia Pacific – Australia, India, Japan, Korea, Mainland China, Malaysia,
New Zealand, the Philippines, Singapore, Taiwan, Thailand



Europe – Austria, Belgium, Denmark, Finland, France, Germany, Ireland,
Italy, Luxembourg, Netherlands, Norway, Spain, Sweden, Switzerland, the
UK



America – Brazil, Canada, the US
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Guidelines – Complex products (Ch.6)
 Derivative products traded on an exchange
In Hong Kong or in a specified jurisdiction for exchange-traded products

- Must comply with paragraphs 5.1A and 5.3 of the Code of Conduct
- Suitability assessment is not required (where there has been no
solicitation or recommendation)

In a non-specified jurisdiction

- Ensure suitability unless such products could reasonably be treated on
the same basis as derivative products traded on an exchange in Hong
Kong or in a specified jurisdiction

- 5.1A(a) of the Code of Conduct: required to assess client’s knowledge of
derivatives

- 5.1A(b)(i) of the Code of Conduct: required to explain the risks
associated with the product to client

 Derivative products not traded on an exchange
- Ensure suitability
- 5.1A(a) of the Code of Conduct: required to assess client’s knowledge of
derivatives

- 5.1A(b)(ii) of the Code of Conduct: required to warn client about
transaction if client is without knowledge
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Suitability Requirement webpage
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Suitability Requirement webpage
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Suitability Requirement webpage
Non-exhaustive list of examples of non-complex and complex products
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Suitability Requirement webpage
List of specified jurisdictions
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Suitability Requirement webpage
Minimum information and warning statements for complex products
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Further Consultation on Offline Requirements
Applicable to Complex Products
 For ensuring a level playing field, we launched a 2-month
consultation and proposed to apply the following
“additional measures” to offline sale of complex
products, i.e.:

– Ensuring suitability of the product
– Disclosing product information
– Providing warnings (where appropriate)
 The “additional measures” will be introduced by way of a
new paragraph 5.5 to the Code of Conduct

 Proposed transitional period: 6 months
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You are invited to submit your comments to the SFC on the further
consultation on or before 28 May 2018 via the SFC website
(www.sfc.hk), by email to ComplexProducts_Offline@sfc.hk, by post
or by fax to 2284 4660

Thank you
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