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Attachment

Summary of comments/enquiriesreceived on the Proposed Licensing Fees
under the Securitiesand Futures (Fees) Rules

Reference to
the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation
Document)

Details of the Fee

Respondent’ s CommentsEnquiries

SFC’ s Response

Regulated activities conducted “ wholly incidental” to dealing in securities/ futures contracts

@

Hong Kong Stockbrokers Association Limited
(“HKSA") seeks confirmation as to whether an
existing broker dealer will be able to carry out the
following regulated activities without incurring
additional licensing costs as compared to the
current regime:

(i) Typel: dedling in securities;

(i) Type4: advising on securities;

(iif) Type7: providing automated trading
services (“ATS");

A stockbroker needs to be licensed for Type 1 regulated activity in
order to deal in securities. This resembles the registration as a
Securities Dealer under the current regime.

As defined in Schedule 5 to the Securities and Futures Ordinance
(“SFO"), “advising on securities’ does not include such advice as
provided by a person who is licensed for Type 1 and gives such
advice wholly incidental to the carrying on of Type 1 regulated
activity. Under such circumstances, alicence for Type 4 would
generaly not be necessary for a stockbroker.

For a stockbroker who conducts securities dealing through the
Internet, it needs alicence for both Type 1 and Type 7 regulated
activities. In thisregard, the SFC considers that such Type 7
regulated activity is an integral part the stockbroker’ s securities
dealing business and that levying separate licensing fees on Type 7
regulated activity would not be necessary.
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Reference to
the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation
Document)

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

(iv) Type8: securities margin financing; and

(v) Type9: asset management.

HKSA also seeks the SFC’ s confirmation as to
whether existing registered individuals will be
able to provide the activities mentioned above
without incurring extra costs under the new
regime.

The definition of “ securities margin financing” in Schedule 5 to the
SFO does not include the provision of financial accommodation by a
person who is licensed for Type 1 regulated activity. Type 8 isthus
not required for persons aready licensed for Type 1.

According to the definition of “ asset management”, brokers are not
required to be licensed for Type 9 regulated activity so long as such
services provided are wholly incidental to their carrying on Type 1
or Type 2 regulated activity.

The SFC confirms that an existing stockbroker who:

carries out dealing in securities through the Internet;

advises on securities and provides asset management services

wholly incidental to its dealing business; and

carries out securities margin financing
will require alicence for Type 1 and Type 7 regulated activities
under the new regime. However, the feesin relation to Type 7 will
be waived. As such, only the fees for Type 1 will become payable
and the stockbroker will not incur extra costs when compared with
the existing regime.

The above analysis also applies to individuals licensed as the
broker’ s representatives.
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(i.e. Appendix 3 of
the Consultation
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Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

@

Linklaters asks for clarification as to which types
of regulated activities are required under the
following scenarios:

0

(i)

(iii)

(iv)

Portfolio managers who are also involved
in promoting funds to clients. Need Type 1
and Type 9?

Sales staff who provide advice to clients,
and/or are granted discretionary authority
by some of his clients. Need Type 1, Type
2 and Type 9?

Corporate finance professionals who also
advise on capita raising by way of private
placement. Need Type 1, Type 4 and
Type 67

Research analysts who solicit interest in a
particular stock without going so far asto
take the order. Need Type 1 and Type 4?

Portfolio managers in this scenario will be required to be licensed
for Type 1 and Type 9 regulated activities. Type 1 is hecessary
because they induce other persons to deal in securities by promoting
funds. It isno different from the current regime as to whether a
person is required to be registered as a dealer.

In this scenario, where the provision of asset management services
are carried out incidenta to dealing in securities and/or futures
contracts, the sales staff are only required to be licensed for Type 1
and/or Type 2 regulated activity.

In this scenario, advising on capital raising involves giving advice
concerning compliance with or in respect of rules governing the
listing of securities and/or the relevant code published by the SFC.
Therefore, alicence for Type 6 regulated activity is required.

Type 1 regulated activity is also necessary if the individuals
concerned induce others to acquire the shares of public companies
by way of private placement or otherwise. However, they may not
be required to be licensed for Type 4 regulated activity if such
advisory services are provided wholly incidental to their Type 1
regulated activity.

In general, research analysts are required to be licensed for Type 4
regulated activity. In this scenario, they are also required to be
licensed for Type 1 regulated activity due to their involvement in
soliciting (or inducing) others to deal in securities.
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the Consultation
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Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

Provision of automatic trading services

©)

HKSA comments that the definition of Type 7
regulated activity (i.e. providing ATS) is too wide
in the SFO. Asit currently stands, it can apply to
brokers who provide Internet trading, software
houses selling trading systems as well as
Electronic Communication Networks (* ECNS”).
It considers that Internet trading is just another
way for receiving trade orders that is no different
from the current telephone system, and believes
that it should not be subject to separate licensing
reguirement.

The SFO provides that where a stockbroker provides ATS in the
form of Internet trading, it has to be licensed for Type 1 and Type 7
regulated activities.

Although Type 7 relating to Internet broking is generally considered
to form a part of the stockbroking activity (as reflected by the
proposal to waive licensing feesin relation to Type 7), the SFC is of
the view that Type 7 regulated activity has to be licensed separately
because such activity normally calls for additional consideration on
specific areas in respect of system integrity and controls, security
measures and contingency issues.

4)

Linklaters comments that it is unclear when a
securities dealer or futures dealer needs to apply
for alicence to provide ATS (Type 7)?

Although there is no fee implication, it may be
very significant in respect of on-going training
and competence requirements for dealing staff.

The term “providing ATS’ is defined in Schedule 5 to the SFO. For
example, a dealer who conducts dealing activities through the
Internet needs to be licensed for Type 7 regulated activity.

In February 2002, the SFC published the “ Guidelines for the
Regulation of Automatic Trading Services’. The approach in
regulating this type of regulated activity is set out in these
Guidelines.

The SFC is aware of this concern and is currently developing new
guidelines relating to competence and training to address the issue.
Meanwhile, no additional requirement, whether in terms of fee,
competence or on-going training, will be imposed in this regard as
compared to the current regime during the transitional period.
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Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

® -

Hon. Henry WU comments that to be fair to all
intermediaries, Internet brokers should pay
licensing feesin relation to Type 7 regulated
activity whilst the licensing fees for brokers not
providing ATS should be reduced to reflect the
cost of regulating ATS. He views that related
regulatory cost should not be borne by those
intermediaries not providing ATS.

As noted in (1)(iii) above, securities or futures dealing through the
Internet is regarded as a part of the overall dealing business of a
licensee. It istherefore inappropriate to identify specific activity (in
this case Internet trading) within a regulated activity (Type 1 or
Type 2) for the purposes of levying licensing fees. Asin the current
regime, the SFC does not intend to impose separate fees for different
products or channels of service delivery in respect of the same
business activity.

Asset management

(©) -

HKSA submits that while brokers managing
discretionary accounts are asset management
functions, it does not believe that the SFC intends
to license brokers separately in this regard.

It also believes that Type 9 is more applicable to
fund management companies that manage funds
sold by public subscription.

Yes. Stockbrokers who manage discretionary accounts for clients
incidental to their carrying on of dealing in securities are only
required to be licensed for Type 1 regulated activity.

This is generally an accurate observation.

Responsible officers

@) -

HKSA seeks confirmation as to whether the same
“responsible officer” will be allowed to be
appointed for several regulated activities under the
new regime.

The SFC confirms that the same individual can be licensed as a
responsible officer for one or more regulated activities as long as he
can satisfy the SFC that he is fit and proper to be so licensed and
there is no conflict of interest for him to carry out the regulated
activities concerned at the same time.

® -

HKSA comments that if a*“ responsible officer”
needs to be licensed in several activities, the total
costs should not be more than under the current
system of registration.

As noted in (1) above, the SFC envisages that in general, responsible
officers of stockbroker firms will incur licensing costs in relation to
only one type of regulated activity (i.e. Type 1).
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the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation
Document)

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

In adopting the “ no worse off” principle, where an existing

registered person applies for a new licence in respect of such

regulated activities for which he is deemed to have been licensed

pursuant to Schedule 10 to the SFO, the annual fee to be payable by

that person during the transitional period will be based on:

(@ the number of licence(s) that he holds under the current regime
immediately before commencement of the SFO; or

(b) the number of regulated activity type(s) that he is licensed for
under the SFO,

whichever is less.

©)

Linklaters comments that the requirement to
appoint at least two responsible officers for each
regulated activity appear to result in a multiplicity
of fee payments because:

(i) under the SFO, each responsible officer will
also need to be alicensed representative of
the licensed corporation. Two application
fees, and two annual fees each year, therefore
appear to be payable, even if only asingle
regulated activity is involved.

Fees payable for a responsible officer include the part of licensing as
arepresentative ($1,790) and the part of approval as aresponsible
officer ($2,950). Thetotal of $4,740 (i.e. $1,790 + $2,950) isless
than the existing application or annual fee payable for
dealing/supervisory director amounting to $4,900.

The necessity to have at least 2 responsible officers for each type of
regulated activity is provided by the legislation. It is noted that most
corporate registrants under the current regime have appointed two or
more dealing/supervisory directors for carrying out registrable
activities. So, in effect they are no worse off under the new regime.

Existing sole proprietors and certain corporations which have only
one dealing/supervisory director may be affected by the new
requirement. In this regard, the fee waiver proposed in respect of
the additional responsible officer applicable during the transitional
period will provide the necessary fee relief to the licensees
concerned.
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the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation
Document)

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

(i)

Assuming that an individual isto be a
responsible officer/licensed representative in
respect of more than one type of regulated
activity, it appears that a separate application
fee and annual fee will be payable in respect
of each type of regulated activity.

Thisis no different from the current regime in the sense that an
existing registrant needs to pay application and annual feesin
respect of different registrable activities, e.g. securities dealing and
commodities trading.

(10

Linklaters comments that there may be increase in
licensing costs because:

()

(i)

(iii)

two responsible officers will be required in
respect of each regulated activity;

aperson can become a responsible officer
without being an executive director. Itis
thus likely that quite alarge number of
individuals who are not currently registered
as “dealing directors’ or “investment
advisers’” will apply to become responsible
officers;

some people who are already registered as a
“dealing director” or “investment adviser”
will need to become responsible officersin
respect of more than one type of regulated
activity.

See (7) and (9)(i) above.

The person must, however, satisfy the SFC that he is fit and proper
and has sufficient authority within the licensed corporation before he
can become a responsible officer. In addition, so long as section
125(1) of the SFO is complied with, it is up to alicensed

corporation’ s own decision as to whether a licensed representative of
the corporation who is not an executive director will apply for
approva as an responsible officer.

As mentioned in (1), in principle, a person licensed for Type 1
regulated activity can carry out Type 4, Type 6 and/or Type 9
regulated activity without the necessity to be licensed for those latter
activities if they are carried out incidental to Type 1.

Whilst it appears that an “ investment adviser” may need to be
licensed for multiple regulated activities (i.e. Types 4, 6 and 9)
under the new regime, in redlity it is unlikely that the same
individual will seek to be licensed for al 3 types of regulated
activitiesin view of the specialized expertise required for each type
of activities and the potential conflict of interest that may arise
should such activities be conducted by the same individua at the
same time, say carrying out Types 6 and 9 simultaneously.
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Reference to
the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation
Document)

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

Linklaterssuggests a waiver of feesin respect of
applications made during the transitional period
for persons becoming “responsible officers’,
whether for one or several regulated activities.

In adopting the “ no worse off” principle, the SFC has aready
proposed the necessary fee waiver to relieve financially the affected
licensees during the transitional period, e.g. the waiver mentioned in
(9)(i) above.

Transitional arrangement

1)

Linklatersconsiders that the application process
for existing licensed persons to migrate to the new
regime should be streamlined and simplified, and
that existing licensed persons will effectively be
“grandfathered” to the new regime.

The respondents also comment that an existing
licensed person may incur additional cost if he
needs to pay an application fee for migration to
the new regime in addition to the on-going annual
fee.

The SFC is aware of the concerns about transitional arrangements
and will endeavor to make the process of migration to the new
regime as simple as possible. A detailed transitional guideline will
be issued around September 2002 to assist intermediariesin this
regard.

The SFC notes that existing intermediaries will be largely
“grandfathered” to the new regime as provided by the SFO in
granting deemed licences or registrations during the transitional
period.

The SFC isfully aware of this concern and proposes that all fees
payable for applications which are submitted solely for migration
purposes will be waived. Thisisto ensure that during the
transitional period, existing licensees and exempt persons will not
incur extralicensing costs over and above the amounts they are
required to pay under the current regime.
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Specific Comments

Referenceto
the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

Document)

1 | Item 2 Fee payable on Linklaters comments that generally, licensed
application by an corporations will wish to take a prudent view and
individual under to apply for individuals to obtain two or more
section 120 of the licences where applicable, particularly since staff
SFO for alicence may move from one department to another fairly
to carry on any one | frequently. In thisregard, they suggest that:
Type, and per
additional Typeof | (i) whereanindividua is applying for more Asnoted in (1) and (2) above, the SFO provides a number of
regulated activity, than one regulated activity, afee discount is | exclusions from the requirement to be licensed for an additional
other than Type 3 applied in respect of the second and any regulated activity if such activity is carried out wholly incidental to
regulated activity subsequent regulated activities. another licensed activity. For instance, a person licensed for Type 1
(%$1,790) regulated activity (i.e. dealing in securities) can also advise on

securities or advise on corporate finance or provide asset
Item 4 Fee payable on management services without being licensed for Types 4, 6 or 9 if

application by an such activities are conducted incidental to his dealing in securities.

individual under
section 120 of the
SFO for alicence
to carry on Type 3
regulated activity
($2,420)

(i)  at least where the second and subsequent
regulated activities are ancillary to the main
activity for which the individual is licensed,
the number of additional Continuous
Professiona Training (“ CPT”) hoursin
respect of the second and subsequent
activity is reduced.

Therefore, it is advisable for licensed persons to consider carefully
for which type of regulated activity they will need to apply having
regard to the exclusions so provided.

On the other hand, the SFC would endeavor to keep in view the fee
structure and level so as to maintain and enhance simplicity and
overal market competitiveness of the industry.

The SFC is now revising its Guidance Note for CPT in light of the
new licensing regime promulgated in the SFO. We expect to issue
the revised Guidance Note later this year.
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Referenceto
the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

Document)

13 | Item 6 Fee payable on Linklaterscomments that it is not clear why the Temporary licences are not eligible for the discount because the

application by a fees payable to obtain temporary licences are supervision of such licensees requires relatively more regulatory
corporation under higher than fees otherwise payable for alicence resources due to the temporary nature of their operations.
section 117 of the | (i.e. the 3% discount has not been applied). While
SFO for a the cost difference is not substantial, having
temporary licence | different fee amounts for comparable applications
to carry on any one | adds to the complexity of the new system.
Type, and per
additional Type, of
regulated activity
($4,900)

Iltem 7 Fee payable on
application by an
individual under
section 117 of the
SFO for a
temporary licence
to carry on any one
Type, and per
additional Type, of
regulated activity
(%1,850)

14 | Item 8 Fee payable on Linklaters suggests that no additional fee be The SFC confirms that the fee under item (8) of the Scheduleis
application by a payable for an individual to seek accreditation payable on a per application basis. Thisisirrespective of the
licensed with more than one licensed corporation. number of additional licensed corporations the individual concerned
representative Although the amount of the fee proposed by the seeks to accredit to in the same application.
under section SFC under item (8) of the Proposed Licensing Fee
122(2) for Schedule (“the Schedul€e”) is not substantial,
additional keeping a single standardized fee for an

accreditation(s)
($200)

application to become a licensed representative
would assist in streamlining the application
process.

Page 10 of 13




Referenceto
the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

Document)
Linklaters accepts that, if an application is Y es. See above.
subsequently made for additional accreditation, a
fee should be payable. In thisregard, they also
seek confirmation as to whether the fee set out in
item (8) of the Schedule is only payable once,
irrespective of the number of licensed activities
which the representative will be accredited to
conduct for the additional licensed corporation in
respect of which accreditation is sought.
19 | 1tem 17 Fee payable on Linklaters seeks clarification as to whether the fee | Yes. Item (17) of the Schedule will be applicable only if the
application by a set out initem (17) of the Schedule applies only amendment does not result from any other application which is
licensed where alicence is being amended for something subject to separate payment of fee specified in the Fees Rules, e.g.
corporation or like a change of name of the licensed person, and | application for variation of regulated activities, transfer of
licensed that this fee does not apply (as an addition to the accreditation or approval of responsible officer.
representative for fees otherwise specified in the Schedule) where an
amendment of the | application is made for variation of the regulated | The same interpretation also applies to amendments to certificates of
applicant’ s licence | activities specified in alicence. registration under item (28) of the Schedule.
($200)
Item 28 Fee payable on
application by a
registered

institution for
amendment of the
certificate of
registration

($200)
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Referenceto
the Proposed
Licensing Fee
Schedule
(i.e. Appendix 3 of
the Consultation

Details of the Fee

Respondent’ s Comments/Enquiries

SFC’ s Response

Document)
16) | Item 25 Annual fee payable | The Hong Kong Association of Banksis The HKMA has confirmed that it does not intend to charge banks
under section concerned about the possibility of double- for supervising their securities business on top of the fees proposed
138(1) of the SFO | charging banks in relation to the supervision of by the SFC.
by aregistered their securities business by both the SFC and the
institution, per Hong Kong Monetary Authority (“HKMA™).
Type of regulated
activity
($35,000)
It a'so comments that the moderate increase in The increase in annual fees for registered institutions reflects the
fees for Registered Institutions is not specifically | enhanced regulatory oversight and effort by the HKMA. In this
mentioned and accounted for. regard, the fees collected by the SFC will be shared with the
HKMA.
A7 | 1tem 29 Fee payable on Linklaters seeks clarification on the scope of Thisis correct.

application under
section 130 of the
SFO for approval

of premises, or
aternative
premises, for
keeping records or
documents required
under the SFO
(%$1,000)

section 130 of the SFO. They note that “in the
past, SFC officers have suggested that where
records are maintained in computerized form,
with the data center (and/or back-up facilities)
being located somewhere other than the premises
of the SFC licensed person, the data center or
back-up facility needs to be approved by the SFC
as being a place at which records of the business
are kept (even though the records can be accessed
on-screen at the registered person’ s premisesin
Hong Kong)” .
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List of Respondents

Datereceived Respondent

2 April 2002 Hon. Henry WU

4 April 2002 The Hong Kong Association of Banks

8 April 2002 Linklaters (on behalf of Deutsche Securities Asia Limited, Goldman Sachs (Asia) L.L.C., Merrill

Lynch (Asia Pacific) Limited, Morgan Stanley Dean Witter Asia Limited and Salomon Smith
Barney Hong Kong Limited)

10 April 2002 Hong Kong Stockbrokers Association Limited
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