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Appendix 2

Summary of Comments Received on Securities and Futures (Investor Compensation - Levy) Rules

Section Details of the Rules
reference

Respondent’s comments

SFC’s response

1. |-

[The Institute of Securities Dealers Ltd.]
*The target size of $1 billion for the new
Compensation Fund should be
incorporated into the rules and a proper
mechanism should be set up to handle any
surplus over the expected claim amount
paid to the investors.

[HSBC]

*Clarification is sought as to whether the
increase in levy will be used as an
ongoing measure to achieve the $1 billion
target fund size  whenever the
Compensation Fund falls below the

threshold of $1 billion.

[HK Stockbrokers Association]

*Even if the $1 billion target is reached,
the levy system shall go on for the
foreseeable future or the rate of levy be
reduced. When §$1 Billion target is
reached, the $150,000 limit can be
increased.

The target size of the new Compensation Fund
should not be incorporated into the rules
because it is subject to regular review and any
surplus in the Compensation Fund can be used
for future needs. In the event that the surplus is
more than required, the new Investor
Compensation Company (“ICC”) can then
evaluate the possibility of raising the per
investor compensation limit.

ICC will review the fund size and also the levy
rate on a regular basis and changes will be
made where appropriate to ensure that the fund
size be maintained at a prudent level.

ICC will review the fund size and also the levy
rate on a regular basis and changes will be
made where appropriate to ensure that the fund
size be maintained at a prudent level.

* Section reference was not quoted by the respondent.
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Section Details of the Rules Respondent’s comments SFC’s response
reference

2. |3and 7 A seller and a purchaser of | [The Institute of Securities Dealers Ltd.] Section 7 imposes a levy on futures contracts
securities which is recorded on a | *It was unfair to have securities investors | traded on a recognized futures market, thus
recognized stock market or | bearing the full burden of the funding of | sharing the cost of funding the new
notified to a recognized | the Compensation Fund. compensation fund.
exchange company shall pay a
levy at 0.002% of the |[Hong Kong  Securities Institute | Noted.
consideration. A seller and a | (“HKSI”)]
purchaser of a futures contract | *According to the survey made by the
shall pay $0.50 for each futures | HKSI, 66.8% of their members who
contract traded on a recognized | replied agreed to the imposition of
futures market. compensation fund levy.

3. |10 The seller and purchaser of a | [Name withheld] The SFC considers that no changes should be
new futures contract traded on a | Consideration should be given to build in | made to the existing levies and rates. The draft
recognized futures market do | flexibility in extending the relevant period | Securities and Futures (Investor
not have to pay compensation | which has now been fixed at six months | Compensation) Rules have now been amended
levy during the first 6 months. commencing on the first day of trading in | to achieve consistency with the existing

the new futures contract. A longer | practice.
relevant period will give a better incentive
to investors to trade the new contract.

4. | PartII Part II specifies that the seller | [Name withheld] Following the current practice, a seller and a
and the purchaser of securities | In line with the principle adopted for | purchaser should be required to pay a levy for
have each to pay to a|newly traded futures contracts under | the purposes of the compensation fund in
compensation fund at 0.002% of | section 10, a seller and a purchaser should | respect of sale and purchase of newly launched
the consideration. Trading of | be exempt from payment of a | products without any exemption period.

Stock Options, market makers | compensation fund levy for the purposes
of Pilot Programme Securities | of the compensation fund in respect of
and Exchange Traded Funds | sale and purchase of newly launched
does not attract payment of | products which are recorded on a
compensation fund levy. recognized stock market or notified to a
recognized exchange company under its
rules, for a period relevant to the nature of
a specific product so as to assist the

* Section reference was not quoted by the respondent.
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Section Details of the Rules Respondent’s comments SFC’s response
reference
development of new products in the
securities market, such as Equity Linked
Instruments which is due to be launched
in the near future.
5. | Part1l [Name withheld] Most of the transactions done over the counter

For the purposes of funding the
compensation fund, a seller and a
purchaser of products which are covered
by the compensation fund but traded over
the counter should similarly be subject to
the rates of levy specified in Part II.

[HSBC]

*It does not seem consistent that listed
securities acquired through cross trade not
reported to the exchange should be
eligible for compensation claims as no
levy is paid on the cross trade. We
suggest that the Commission look into this
and amend the definition of “specified
securities or futures contract”.

may eventually be channelled to the stock
exchange when the brokers concerned placed
orders through the exchange participants. The
compensation fund levy should have been paid
by then. Moreover, the substantial
administrative costs and administrative burden
in tracing over-the-counter transactions will
outweigh  the benefits of collecting
compensation fund levy from these
transactions.

Cross trades done by or through Exchange
Participants are reported and levy is paid.
Although there may be cases where non-
exchange participant brokers do cross trades
which are not reported to the Stock Exchange
and hence, no levy is paid, it will be more
appropriate from the clients' protection point of
view to cover those trades because clients may
not be in a position to know whether levy is
paid in respect of such trades. Moreover, it
would be very difficult for ICC to trace
whether levy was paid for a particular trade.

* Section reference was not quoted by the respondent.
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Appendix 3

Summary of Comments Received on Securities and Futures (Investor Compensation — Compensation Limits) Rules

Section Details of the Rules Respondent’s comments SFC’s response
reference

1. |3 Subsection (1) of section 3 | [Hong Kong  Securities Institute | Not applicable.
provides that the total amount of | (“HKSI”)]
compensation that may be | *66.8% who responded to the survey by
awarded to each claimant in | the HKSI agreed with the $150,000 per
respect of securities listed or | claimant compensation payment limit.
traded, or to be listed or traded,
on a recognized stock market | [Name withheld]
and related assets of such | Under the single licence regime where | Section 3(1) & (2) provide that a claimant is
securities must not exceed | one or more types of regulated activities | entitled to be awarded a maximum of $150,000
$150,000.  Subsection (2) of | may be conducted under one licence, a | for loss as a result of a default in relation to
section 3 provides that the total | claimant should be entitled to be awarded | securities and also $150,000 for the loss as a
amount of compensation that | a maximum of $150,000 for his loss in | result of a default in futures trading activities.
may be awarded to each | relation to each type of regulated activities | Thus, for clients who suffer loss as a result of a
claimant in respect of futures | carried out by a defaulted specified person | default in relation to both trading activities, a
contracts listed or traded, or to | or of any defaulted associated person of | maximum sum of $300,000 can be awarded.
be listed or traded, on a |the specified person, who is licensed to
recognized futures market must | carry out more than one type of regulated
not exceed $150,000. activity.

2. |8 SFC can determine a | [Hong Kong Stockbrokers Association | I[CC will make payments as soon as practicably
compensation claim and may | Ltd.] after determination.
pay it by instalments, if | A time of payment should be specified.
necessary.

3. |- [Hong Kong Stockbrokers Association | The new compensation arrangements will

Ltd.] cover transactions relating to the HKEx
*In order to ensure that investors | products irrespective of whether levy is paid

* Section reference was not quoted by the respondent.
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Section Details of the Rules Respondent’s comments SFC’s response
reference

compensated are people who have paid | for better investor protection. It will not be
the levy, rule 3(1)(b) and (2)(b) should be | administratively  feasible for ICC to
amended. differentiate between trades which have paid
the levy from the trades which have not.

* Section reference was not quoted by the respondent.
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Appendix 4

Summary of Comments Received on Securities and Futures (Transfer of Functions - Investor Compensation Company) Order

Section Details of the Rules Respondent’s comments SFC’s response
reference
1. |- [The Institute of Securities Dealers Ltd.] It is preferable that the administration of the
SFC should retain the administration of | new compensation fund can be independent of
the Compensation Fund as a division with | the work of the SFC, in line with similar
the SFC. practices in the US, the UK, etc.

2. |- [Hong Kong Securities Institute] ICC’s structure will be kept lean as far as
The Investor Compensation Company | practicable.

(ICC) should not be a bulky organization
and it should be cost conscious in its
administration.

* Section reference was not quoted by the respondent.
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Appendix 5

Summary of Comments Received on Securities and Futures (Investor Compensation - Claims) Rules

Section Details of the Rules Respondent’s comments SFC’s response
reference

1. |2 “qualifying client” in | [Hong Kong Securities Institute (“HKSI’)] | Not applicable.
relation to a specified person, | ¥66.8% who responded to the survey by the
means a person for whom the | HKSI agreed with the definition of
specified person provides a | “qualifying client”.
service but does not include ...

2. |2 “Claimant” means a qualifying | [The Institute of Securities Dealers Ltd.] Each holder of a joint account would be
client who makes a claim | *Clarification is sought about the claimants | regarded as a claimant for the purpose of
under section 3. who have opened accounts in joint names. | calculating the per claimant limit provided that

he or she falls under the definition of
“qualifying client”.

3. |3 A claim must be lodged on or | [Consumer Council] Claim notices and news will be published in
before the date specified in the | *There is concern about the publicity of the | newspapers and relevant websites.  Press
claim notice or, if no such date | notice for inviting claims. releases will be issued to advise the public that
is published, within 6 months a claim notice is published. Past experience
after the claimant is first aware shows that press release and the notice are
of the default. effective means to alert the members of the

public.

4. |4 Claim notice allowing 3 | [Consumer Council] This will be done where possible but, in some
months for claim has to be | *In the case of liquidation of a brokerage | cases, ICC may not have the names and
published in one or more | firm, the court-appointed trustee and the | addresses of the clients of the defaulted broker
English language newspapers | SFC should send claim forms with | because they may not be in possession of the
and one or more Chinese | instruction to the affected investors. books and records of the broker. Investors will
language newspapers which also be alerted to the default by the published
are published daily and claim notice and media reports.

* Section reference was not quoted by the respondent.
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compensation in one or more

Section Details of the Rules Respondent’s comments SFC’s response
reference

circulating generally in Hong

Kong.

5. |5 A claim must be lodged in the | [Consumer Council] It 1s intended that claim forms can be
form specified by the SFC and | *SFC should allow online submission of | downloaded. However, online submission is
completed and signed in |claims through a standard form | not always feasible because claimants often
accordance with such | downloadable from the website. have to send documents in support of their
directions and instructions as claims.
are included in the form.

6. |7(12) In determining the amount of | [Name withheld] “Date of default” cannot be specified in the
compensation payable to a | It should be specified as to how the date of | subsidiary legislation because it varies
claimant, the Commission | the default is determined by the SFC. according to the circumstance of each case.
must calculate, amongst others, The date of default will be specified in the
the market value of the assets determination notice.

“as at the date of the default”.
7. | 8(4) The Commission may pay the | [Name withheld] Such determination will be included in the

Such determination should be published or

letters sent to the claimants.

and IV

instalments if it determines | announced to improve transparency.
that it 1is necessary or
appropriate to do so.
8. | Part II, III [Name withheld] The use of “person” in section 6 has a wider

A change in use of terms in relation to a
person making a claim against the
compensation fund is noted throughout
these parts: “a qualifying client of a
specified person”, “a person” and

“claimant”.

Consideration may be given to maintain
consistency in use of terms to avoid
confusion.

coverage than a claimant because the SFC may
need to ask people other than claimants (for
example, the defaulting broker or his related
person) to produce documents during the
claims verification process.

* Section reference was not quoted by the respondent.
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List of Respondents

Date received

Respondent

24 April 2002

Consumer Council

25 April 2002

The Institute of Securities Dealers Ltd.

25 April 2002

Hong Kong Securities Institute

29 April 2002  (late response)

Name withheld

6 May 2002 (late response)

HSBC Broking Securities (Asia) Ltd.

9 May 2002 (late response)

Hong Kong Stockbrokers Association Ltd.

* Section reference was not quoted by the respondent.
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